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TEWS 
CoMcnIssIw 

ON ENYtRONtidEN'TAL 
SOAH DOCKET NO. 582-09-3064 and TCEQ DOCKET NO. 2008-18@%f? 

collsolidated with 
SOAH DOCKET NO. 582-09-6184 and TCEQ DOCKET NO. 27db-~1!h~1318!4 I :  ' 

APPLICATION OF URANIUM ENERGY § CHIEF CLERKS OFFlCE 
CORP. FOR PERMIT NO. UR 03075 AND 5 BEFORE THE 
FOR AQUIFER EXEMPTION AND FOR 5 STATE OFFICE OF 
PRODUCTION AREA AUTHORIZATION UR 5 ADMINISTRATIVE HEARINGS 
03075 PAAl IN GOLIAD COUNTY, TEXAS 5 

PROTESTANT GOLIAD COUNTY'S CLOSING ARGUMENT 

TO THE HONORABLE ADMINISTRATIVE LAW JUDGE: 

COMES NOW Goliad County and pursuant to Order No. 12 files this Closing Argument 

in the above numbered and styled matter. Protestant GoliadCounty respectfully requests that the 

Pennit Applications filed by Uranium Energy Corp. be recommended for denial. 

I. INTRODUCTION 

This contested case involves three separate applications associated with a 

proposed uraniuln mine in Goliad County, Texas. The applicant, Uranium Energy Corp. 

("UEC"), proposes to conduct in-situ leach lnining in northenl Goliad County at a site adjacent 

to and east of U.S. Highway 183. This contested case hearing involves an application for an in- 

situ lnining permit covering approximately 1,100 acres that is also referred to as the Class 111 

pennit. Accompanying the Class 111 injection well pennit is an application to exempt a smaller 

subset of the Evangeline Aquifer ("aquifer exemption") from the protection of the Safe Drinking 

Water Act ("SDWA"). UEC included its aquifer exelnption request in Section I4 of its 

application for pe~mit UR03075 ("In-Situ Application"). This hearing also included UEC's 

application to authorize the initial production area ("PA-I"). PA-I is to be located in Sand B, 

which is approximately 181 feet below surface to its base and on the southwesteln portion of the 

proposed larger mining permit boundary depicted in the In-Situ Application. PA-1 is also 



located within the proposed aquifer exemption. In conjunction with the referral of the In-Situ 

Application to contested case hearing, the Commissioll designated 20 issues to be evaluated by 

the administrative law judge. All parties to this hearing agreed to organize arguments pursuant 

to an agreed briefing outline. Accordingly, Goliad County has organized its Closing Argument 

in the followillg manner. Section I1 addresses all issues referred to the State Office of 

Administrative Hearings in the Commission's March 3, 2009 Interim Order. Section I11 will 

address specific issues pertaining to the PA-1 Application. 

All three applications are problematic and the associated proof presented by UEC at 

hearing is deficient for satisfying the applicable rules set forth in the Texas Administrative Code 

as well as for proving-up the issues designated by the Commission. On certain issues, there is 

clear proof in the record that indicates multiple violations of Texas Commission on 

Environmental Quality ("TCEQ") rules. These rules must be satisfied prior to issuing any of 

these permits. Positions taken by applicant were disproved by proof elicited during cross- 

examination or fiom direct testimony of protestant witnesses. The record evidence strongly 

suggests that UEC has already caused water contamination at the proposed project site. At the 

least, the applicant did not meet their burden of proof on multiple issues. 

Underlying the rule violations and substantial evidentiary shortcomings is a serious 

question of credibility and whether or not the Adlninistrative Law Judge and/or the 

Cominissiollers of the TCEQ either can or should rely on certain testimony and representations 

made by the applicant in its applications and at hearing. The bottoln line is that this contested 

case hearing revealed a very sad state of affairs regarding the applicant. UEC withheld from 

their own testifying witnesses pump test results that were readily available. (See Section 1I.G.). 

The pump test results were contrary to positions taken by UEC in the applications and in pre- 

filed testimony. UEC also chose not to submit any of this pump test data to the TCEQ as part of 



the application process.' For this reason, the data was not considered by the Executive Director 

in its evaluation of the permit applications.2 Similarly. UEC did not even provide the TCEQ as 

part of its applications, the crucial water quality data obtained from a second and third round of 

This latter data describes a very different water quality data that UEC represented in 

its applications. Mr. Murry, testifying on behalf of the Executive Director, testified that UEC 

was obligated to bring information forward to the TCEQ that is contrary to representations made 

at an earlier time.4 UEC's failure to provide this info~lnation to the TCEQ is in violation of 30 

T.A.C. § 305.125(19), which states "where the pelnittee becomes aware that it failed to submit 

any relevant facts in a permit application, or submitted incorrect information in an application, or 

in any report to the Executive Director, it shall pro~nptly submit such facts or iilfonnation." Mr. 

Murry cited this rule as a "mechanism to ensure the accuracy of information submitted to the 

Con~mission in an application."' The evidence that was presented by Goliad County at the 

hearing certainly raises questions about the value and veracity of the information submitted in 

the various applications and in the applicant's pre-filed testimony. 

It gets worse. UEC's primary expert witness presented at hearing who wrote much of the 

content contained in the applications, had a continge~lt fee stake in the proceeding. This expert - 

Craig Holmes - owned approximately 75,000 stock options in UEC that were redeemable at a 

certain price.6 It is indisputable that these options would become quite valuable should UEC 

obtain these permits. Protestants raised this issue in challenges to Mr. Holmes's pre-filed 

testimony and the Adininistrative Law Judge. On the Friday before the co~ninencement of the 

hearing the following Monday, this Court indicated concern about this contingency fee 

I 7 TR. 1337:6 -9  (MUITY). 
' 7 TR. 1340: 12 - I8 (Mur~y). 
"TR. 1311:24-1312:8(Murry) 
4 7 TR. 1313:4 - I6 (Murry). 
' 7 - r ~ .  1314:lO-18(Murry). 
6 1 TR. 24214 -243:l (Holmes). 



arrangement. This in tulu led Mr. Hollnes to divest his stock options one hour before the start of 

the hearing on ~ o n d a ~ , '  apparently in an attempt to persuade this Court and the Commission 

that he was indeed an unbiased witness. This divestiture was meaningless. Such action did not 

change the fact that Mr. Holmes possessed a significant monetary interest in the issuance of these 

permits at the time he d~a f l e8  the applications and at the time he prepared his pre-filed 

testimony.9 

This same witness, Craig Holmes, also had the audacity to submit over 100 changes to 

his deposition testimony - changes that significantly altered his prior sworn statements that UEC 

action was responsible for artificially elevating the uranium concentrations in the samples taken 

to establish baseline water quality. (See Sections 1I.C. and 1II.B.). These actions of the 

applicant's primary witness proved he was not credible and should not be believed. 

UEC chose to rely primarily on Mr. Holmes to support its permit applications. UEC did 

not present a single registered professional engineer or registered professional geoscientist 

responsible for sealing any of the doculnents in the application, including the engineer who 

sealed the technical report for both applications. It is as if the company is a mirage - without 

substance. 

UEC's unacceptable track record began accruing long before submission of these 

applications and commencement of the contested case hearing. As discussed in more detail 

under Section II.B., "Compliance History," UEC routinely violated the rules of the Texas 

Railroad Commission and permits while conducting exploration activities. UEC has 

continuously acted with arrogance and indifference to the TCEQ rules, regulations and 

application process. They have lnisrepresented the truth of the geology, hydrology and water 

quality at the site. They have withheld information from their experts and from the TCEQ. They 

' 2 TR. 289:21 - 290:6 (Homes). 
' 2 TR. 325:20 - 329:4 (Holmes). 
9 1 TR. 24225 - 246:l (Holmes). 



are bad actors and should not be rewarded for their actions. They simply cannot and should not 

be trusted with the fate of groundwater of Goliad County. At the least; all three applications 

should be denied. If there are any sanctions that are available against the applicant, they should 

be seriously considered by the Administrative Law Judge and the Commissioners. 

11. APPLICATION FOR PROPOSED CLASS 111 INJECTION WELL PERMIT 
NO. UR03075 AND AQUIFER EXEMPTION 

A. Whether the use and installation of the iniection wells are in the public 
interest under Texas Water Code 6 27.051(a). Pubic interest in regard to this 
issue includes whether UEC's mining operation or restoration will adversely 
impact the public interest bv unreasonablv reducing the amount of 
groundwater available for permitting bv the Goliad Coun* Groundwater 
Conservation District. 

The Co~nmission detennined that among the relevant issues to its decision on the 

application was "whether the use and installation of the injection wells are in the public interest 

under Texas Water Code 5 27.051(a)." Section 27.051(a)(l) provides: "The co~nmission may 

grant an application in whole or part and may issue a permit if it finds that the use or installation 

of the injection well is in the public interest." As explained in the following paragraphs, Goliad 

County maintains the position that the public interest standard is to be interpreted broadly. 

1. The "public interest" standard in the statute is broad 

At the outset, it is important to note that there are no TCEQ regulations defining "public 

interest". Instead, those of us involved in this hearing nlust rely upon the Texas Water Code and 

associated case law interpretations of Section 27.051(a) to determine the parameters of the 

"public interest" review. Section 27.051(d), which refers back to § 27.051(a) states: 

"the commission, in detemlining if the use or installation of an injection well is in 

the public interest under Subsection (a)(l) shall consider, but shall not be linuted 

to the consideration of.. . [listing considerations]". TEX. WATER CODE. 5 27.051(d) - 

(emphasis added). 



Subsections 27.051(d)(l) - (3) of the statute list three considerations among the public interest 

concerns, including (1) applicant's compliance history, (2) feasible alternatives, and (3) an 

applicant's financial assurance. Importantly, the language "shall not be limited" indicates that 

the legislature, in adopting the public-interest standard, intended a broad construction of the 

standard and different types of considerations to be admitted into evidence. 

The case law extends the statutory expla~~ations. According to the Austin Court of 

Appeals, paramount among the public interest considerations are safety issues and the viability 

of the project in the comn~unity. Texas Citizens for a Safe Furure & Clean Water v. R.R. 

Comm'n, 254 S.W.3d 492, 502 (Tex. App.-Austin 2007) (remanding suit to the Railroad 

Conlmission for a broader detennination of what constitutes the public interest, when evidence 

was presented at the hearing indicating traffic issues presented concerns for safety and viability); 

see also Berkley v. R.R. Contm 'n, 282 S.W.3d 240, 244 (Tex. App.-Amarillo 2009) (stating that 

"safety concerns are indicia that should be considered.. .when assessing public interests"). For 

example, in Texas Citizens for a Safe Fzrrz~re, the Railroad Commission had issued a pennit for 

injection of oil and gas waste. In the hearing on the permit, a citizens group had expressed a 

public safety concern with trucks hauling waste on unpaved roads, and in an area with children 

and pedestrians. The Commission only considered the increased capacity for oil and gas 

production that the injection wells would facilitate in the public interest component of its review. 

The Austin Appellate Court rejected the Commission's narrow reading of "public interest" and 

determined that, not only had the Commission construed the public interest standard too 

narrowly, but the Commission had failed to consider any additional factors that could affect the 

public interest. 

Importantly, in Texas Cilizens fo~.  a Safe Futtlse, the Austin Appellate Court remanded 

the proceedings because the Railroad Commission had inadequately considered the p ~ ~ b l i c  



interest of  the permit. This holding underscores that, 011 judicial review, the courts take seriously 

the legislative direction in § 27.051(a) to take broad public interest considerations into account. 

There are inany issues that Goliad County will argue under this public interest section. 

There are issues associated with the manner in which the TCEQ staff addressed public interest 

concerns. There are issues associated with the compliance record of the applicant including the 

misrepresentations and rules violations associated with their performance in this hearing. There 

is a larger issue implicit in the public interest concept, which is to balance between the risk to 

Goliad County and its water supply and the development of mineral resources and economic 

development. On this ground, Goliad County and the Goliad County Groundwater Conservation 

District ("GCGCD") have come forward to oppose these permits. All of these factors have a 

bearing on the public interest issue. 

Prior to connnencing this discussion, it is worth noting that the attorneys for Goliad 

County are only aware of one other environlnental law that has an affirmative regulatory 

requirement to consider the public interest and that is Section 10 of the River and Harbor Act 

that is administered by the U.S. Army Coips of Engineers. The regulations guiding the Corps in 

I 
these determinations are found at 33 CFR 320.4. Under the Corps concept of public interest, a 

"balancing of interests" is required. In other words, the positives and negatives are considered. 

2. Issues Regarding Burden of Proof 

Althougl~ the applicant has the burden of proof to demonstrate that the application is in 

the public interest," the TCEQ staff filed pre-filed testimony offering a position relative to the 

public interest. However, it is clear that the position of "public interest" taken by the TCEQ staff 

was not nearly as broad as the statute and Austin Court of Appeals suggest. Consider the 

I 
l o  30 T.A.C. S 80.17(a). 



following cross-examination of David Murry, who represented the Executive Director at the 

hearing and wrote the Executive Director's response to comments: 

A: (by Mr. Murry). ... The question of whether it is economic or not - that's a 
tough one. If the --- if the applicant feels that they can mine these economically, 
then, I mean, that's what we go on. 

Q: (by Mr. Blackburn). So you make no independent assessment of whether, in fact, 
there is just uranium ore in the ground? 

A: (by Mr. Murry). We don't do a detailed analysis of the grade or extent of the ore. 
And by "Detail," I mean how much is there, what would it take to get it out.. . 11  

As seen by this testimony, the Executive Director has not even dete1111ined whether the project is 

feasible. 

As Mr. Murry continued testifying, it became clearer just how limited the TCEQ's public 

interest evaluation was for the In-Situ Application. On further cross-examination; Mr. Murry 

identified that he evaluated only three factors when considering the public interest: in-situ versus 

open pit mining and found in-situ to be better; jobs created; and uranium mined for energy 

production.'2 Interestingly, there was no number of jobs to be created identified in the 

application and there were no pounds of uranium projected from the mine operation.I3 Mr. 

Murry expressed no details in support of his three general factors he felt classified the proposed 

project as in the public interest. 

It is almost as if Mr. Murry forgot to consider the public - the citizens of Goliad County - 

in hispz~blic interest evaluation. Consider the following testimony: 

Q: (by Mr. Blackburn). Now, did you consider the fact that there could be some 
negative aspects to the public interest? 

A: (by Mr. Mui-ry). No. 

" 6 TR. 1187:; - I 1  (Muny). 
" 6 TR. 1230:; - 11 (Muny). 
1: 6 TR. 1233:9 - 17 (Muny). 



Q: (by Mr. Blackburn). So just in terms of your evaluation of public interest, you did 
not consider even the possibility there could be a negative aspect on the public 
interest? Did I understand your testimony that way? 

A: (by Mr. Murry). Yes. What --- excuse me. Yes. I mean, what I looked at, again, 
was the information provided in the application, which are, positive aspects of in- 
situ uranium mining, or of allowing the use of Class 3 injection wells for uranium 
mining, I should say. 

Q: (by Mr. Blackbum). So all you considered in your review were positive aspects 
provided by the applicant, correct? 

A: (by Mr. Murry). correct.I4 

This testimony demonstrates that no attempt was made by the TCEQ staff to undertake any 

balancing approach or even consider public safety or other potential negative impacts in a 

determination of public interest. Based on this and other testimony in the record, Goliad County 

submits that testimony offered by the TCEQ should be rejected as failing to reflect the standard 

of the public interest section of the Texas Water Code. 

To the extent that testimony offered by the applicant is relied upon to determine the 

public interest, there are major problems with the proof put forward. For example, Craig 

Holmes, the same expert who had a contingency fee interest in the proceedings, wrote the public 

interest section and put forth the only proof on behalf of the applicant regarding public interest. 

Of course he testified that this application is in the public interest, but he offered only 

generalized conclusions and did not provide any facts relevant to the issue. 

Consider two issues -jobs and uranium ore production. There is no infonnation about 

number of jobs to be created. Period. If economic benefits are to be considered, there ought to 

at least be some data supporting the testimony given by a witness with a direct financial stake in 

the issuance of the permit. As to ore production, as will be discussed in other sections of this 

Closing Argument, substantial doubt exists about the feasibility of mining the portions of the A, 

C and D sands adjacent to the Northwest Fault. It is unclear that mining is indeed con~mercially 

14 6 TR. 1233:21 - 1234:lO (Murry). 
9 



feasible and no plan for mining any areas other than the B sand was presented by UEC. There 

was no quantification of ore production to support any evaluation for public interest. 

The state of the proof regarding the positive aspects of the public interest are that (1) the 

TCEQ relied upon the applicant's generalized representations and made no searching inquiry of 

their own and (2) the applicant offered no details about number ofjobs or pounds of uranium to 

be produced. We have only the words written and testimony given by Craig Holmes upon which 

to base a finding that the risks inherent in Class 111 mining are outweighed by the benefits. For 

this reason, Goliad County has focused upon the impoi-tance of the fact that Craig Holmes was in 

a contingency fee position when he drafted the application and when his pre-filed testimony was 

written. It makes no difference that he vacated his stock options the morning the hearing started. 

He is tainted and his conclusory statements regarding the public interest are tainted. Given that 

no one else testified about the public interest for UEC, there is no believable evidence supporting 

a finding that the issuance of this pennit is in the permit interest. 

3. The Groundwater of Goliad County 

There is certainly evidence in the record regarding the negative impacts Goliad County 

will experience if mining operation is pennitted. As Section ILL., infia, discusses in inore detail, 

the evidence is overwhelming that restoration of the groundwater at the mine site is highly 

unliltely. Dr. Bruce Darling, an expert for Goliad County, conducted a searching review of the 

TCEQ files and his testimony about the failure of other lniiles to restore the groundwater to pre- 

mining co~lditions is both unchallenged and unrebutted. In fact, Mr. Holines testified that he had 

worked on 80% of the mine sites in Texas and none of them had ever been fully restored." 

Similarly, Mr. Underdown, a UEC employee, testified that his experience with unsuccessful 

'j 1 TR. 248:16 -249:7 (Holmes). 



restoration had been the same.16 ~ r .  Underdown even stated under cross-examination that UEC 

"will attempt to get every constituent back, but there is a certain point when you will reach ... 

[and] at that time you petition the agency to give you an amendment."I7 

It is important to note that this argument is not about contaminated water leaving the 

productioil area during the mining. Instead, Goliad County, at this time, is focusing on the issue 

that overwhelming evidence at hearing indicated it is more probable than not that the 

contaminated groundwater will not be restored to baseline conditions and high levels of 

constituents will reinain in the groundwater once mining is cotnplete. It is also important to note 

that all groundwater inoilitoring requirements cease if and when an a~l~endinent is issued to the 

reclamation requirements.l8 Therefore, the proof from the hearing about the failure of 

reclanlation becomes an incredibly important factor in the public interest determination. If the 

promise of reclamation is hollow, then a major assuinption of the permitting process is hollow 

and the assumption that the issuance of this permit is all positive must be rejected. Froin the 

standpoint of Goliad County, the evidence of perpetual recllunatioll failure is strong support that 

the issuance of this perinit is not in the public interest. There are simply too many livelihoods at 

stake that rely on the groundwater that will be left contaminated. 

Stated otherwise, the groundwater within the area to be mined must be considered as 

being lost for the future of Goliad County. That is why Goliad County is a party here. That is 

why the Goliad County Groundwater Conservation District ("GCGCD") is a party here. Of 

course, if the heavily contaminated water will in fact be left behind after mining, then a nuinber 

of other worrisoine questions quickly arise. What direction is this groundwater flowing? What is 

the likelihood this containinated water will leave the site? Where will it go? 

16 1 TR. 213.25 -2145 (Underdown). 
" 1 TR. 192.18 -23 (Underdown). 
'' 6 TR. 154:l -4  (Mumy). 



It is these questions where the absence of adequate hydrologic and geologic information 

becomes critical. The evidence is clear that the proposed mining site is surrounded by 

landowners relying solely on gro~ndwater. '~ However, as discussed in Section II.G.2., infFn, it is 

also clear that the applicant failed to adequately describe the direction and rate of groundwater 

flow. There are water wells within 80 feet of proposed aquifer exemption boundary and the 

church wells are not far away. On the northwest portion of the site, Van Kelly testified that the 

groundwater inay flow from the site back to the west. Given the various flow directions, any 

number of groundwater users will be put at risk by the inlplications of the track record on 

reclamation. This is a public safety concern. This is a public health risk. This is a long-term 

threat to the future of Goliad County - a county that has no water source other than groundwater 

for all of its residents. 

4. Compliance Record of the applicant 

Pursuant to TEX. WATER CODE 5 27.051(d), compliance history of the applicant is a 

factor that is required to be considered under Section 27.051(a). As Section II.B., in2Jj.a, 

discusses in greater detail, the Administrative Law Judge ruled that the compliance record of the 

applicant included consideration of its conlpliance with Texas Railroad Coinmission ("TRC") 

exploration mining rules and permits. UEC violated the TRC rules with regularity. They were 

busted for a number of violations, including failure to restore the surface of 74 of 117 mud 

a failure to mark and locate many boreholes, failure to properly plug 5 of the 14 boreholes that 

were found," and 22 exploration borehole sites had radiation levels above background. 139 

exploration boreholes were left open beyond the 48-hour time period within which they were 

required to conduct plugging 18 of 20 exploration boreholes that were converted 

'"EC Exhibit 6, Holmes Pre-filed Direct, Exlilbit I3 at Fig. 4.1 (In-Situ Application). 
'O Goliad County Exhibit 4, Darling Pre-filed Testimony, Exhibit 3. (Notice of Violation). 
" Goliad Coul~ty Exhibit 4, Darling Pre-filed Testimony, Exhibit 3. (Notice of Violatioil). 
" Goliad C o u ~ ~ t y  Exhibit 4. Darling Pre-filed Testimony at 11 :25 - 27. 
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to baseline water quality wells were not cased within the required 48-ho~rs . '~  This record 

supports grave concern about the safety of Goliad County residents, pa~ticularly if UEC is 

allowed to conduct in-situ mining activities. 

The concern surrounding UEC's compliance history was underscored by UEC's actions 

regarding the permit applications that are the subjects of this hearing. Mr. Murry testified that he 

had not been provided as part of the application, a 24-hour pump test conducted by UEC 

indicating that the Northwest Fault was t ransmi~sive .~~  his illformation is extremely relevant 

and contrary to the position taken by UEC in the application and in pre-filed testimony. 

30 T.A.C. 5 305.125(19) states "where the pernlittee becomes aware that it failed to submit any 

relevant facts in a permit application, or submitted incorrect information in an application, or in 

any report to the Executive Director, it shall promptly submit such facts or information." 

Similarly, the results of the second and third round of baseline waster quality sampling which 

showed a significant decrease in baseline concentration of uranium were not submitted to Mr. 

Muiry. (see Section II.C., irzfio). 

Colllpliance history is identified in the statute because it is important to consider the 

character of the entity that we - the citizens of the state - allow to operate risky ventures. At the 

least, we should not be giving this respoilsibility to those who indicate they cannot honestly 

accept and discharge the trust that is granted them when a permit is issued. UEC has failed this 

test. 

Goliad County argues that the public interest test is a subjective one - one that requires 

balancing of interests, one that requires an understanding of the applicant and whether or not 

they can be trusted with the health and safety of the public. The compliance history is certainly 

one aspect of that inquily and the proof brought into evidence certainly argues that they cannot 

" Goliad County Exhibit 4, Darling Pre-filed Testimony at 12:13 - 14; Id. at 1220  - 22; See also Id. at Darling Pre- 
tiled Testimony, Exhibit 8. 
24 7 TR. 89:15-21 (Muny). 



be trusted. However, just as troubling as the con~pliance history is the fact the Chief Operating 

Officer ("COO) of the company - Harry Anthony - did not testify at the hearing even though he 

signed and sealed the application, and even though he is the representative of the company in 

Texas. Goliad County believes that when a responsible official does not show up in public and 

support his written representations with his sworn testimony - with his promise that he will 

protect the public and uphold the law - a inajor probleln exists with the integrity of the applicant. 

It is undisputed that Mr. Anthony was in the State of Texas. Craig Holmes called and spolte to 

him about the divestiture of Mr. Holmes's stock options on the weekend before the hearing 

began." Mr. Holmes stated he believed him to be in ~ i n ~ s v i l l e . ~ ~  If Mr. Anthony wants a 

pennit, it is reasonable, in the name of the public interest, to ask him to come forward and stand 

for cross-examination about his record, his integrity, and his trustworthiness. 

5. Financial Assurance 

Financial assurance is identified in TEX. WATER CODE 5 27.051(d) as a factor to be 

considered in the public interest. This issue is further discussed in Section II.I., infin. In this 

regard, it is worth noting that there is no concept of financial assurance for all of sands A, B, C 

and D. The only estimate of the financial requirements for clean-up is the cost associated with 

the PA-1 mine application, which is only for the proposed production zone in Sand B. There is 

no financial assurance for sands A, C or D. More importantly, the evidence is clear that the 

I reinediation effort is not likely to be successful. So, in other words, the goal of financial 

I assurance - which is to ensure sufficient funds for the clean-up of the conta~ninated aquifer - is 

I unlikely to be obtained. If the reinediation is unlikely to occur, then that is the key issue rather 

1 than whether or not some amount of money nlay be available in the future to fund an insufficient 
i 

and unsuccessful clean-up. For this reason, the important issue froin the public interest 

'j 2 TR. 282:l - 7 (Holmes). 
" 2  TR. 284:12 - 13 (Holmes). 



standpoint is the past failure of reclamation efforts and the absence of any compelling 

information as to why this past failure will not be repeated again at the Goliad County site. That 

is the issue. That is why Goliad County is fighting this application. 

6. Issues Referred by the Commission 

The TCEQ co~nrnissioners referred a number of issues to be heard at this hearing. These 

issues are discussed in the sections that follow. Certain of these issues have rules associated with 

them and may in and of themselves provide a basis for denial of this permit. However, with 

regard to inany of these issues, it is not clear that a permit should be denied if the applicant fails 

to provide sufficient evidence that they have satisfied these issues. For example, 30 T.A.C. 5 

331.122 has number of requirements that infornmtion be provided for consideration by the 

Comnlission. Although Goliad County will argue that the violation of this rule provides a basis 

for permit denial, Goliad County also believes that this failure, and the failure to adequately set 

out the geology and hydrology of the site and other similar issues, also should be coilsidered in 

the public interest review. In this manner, the failure to meet the requirements of Section 

331.122, the failure to kl ly characterize the geology and hydrology of the site, the obvious 

inability of the reclamation technology to perform in the past and other siinilar designated issues 

should be considered as components of the public interest review. 

7. Public Interest Conclusion 

Goliad County does not challenge this perinit without having thoroughly and seriously 

debated and considered this opposition. Ultiinately, as Goliad County Colnmissioner Jim 

Kreneck testified, this opposition was undertaken because the county is concelned for the quality 

of groundwater in Goliad County, which is the primary source of water in Goliad ~ounty." 

Nothing in this hearing has changed that concern. In fact, the original concerns have only 

27 Goliad County Exhibit 2, Kreneck Pre-filed Testimony at 3:12 - 22 (Omitting struck testimony at 3:17 - 18). 
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become magnified in the hearing. The TCEQ did not conduct a meaningful public interest 

review. They only accepted what the applicant said. That is simply not right. Goliad County 

deserves more. We deserve honest answers. We deserve a searching and honest inquiry into the 

public interest. If our groundwater is to be lost forever at this site, someone in authority needs to 

be honest about this situation and evaluate it honestly. If we have a bad apple as an applicant, 

we deserve to have that bad apple identified and removed. We are here because we - Goliad 

County - believe that this application is detrimental to the public interest. Otherwise, we would 

not be here in opposition and we ask that the Administrative Law Judge and ultimately the 

TCEQ Commissioners reach a similar conclusion. 

H. Does the applicant's compliance h i s t o n  require denial of the application 
under Tc:x. \V.+TER CODE 6 27.0jl(e)  and 30 'TEx. ADIIS.  CODE Chapter 60? 

Chief among public interest concerns are safety and viability of the project in the 

commu~~ity. To this end, history of an applicant's violations of Texas environmental laws is 

critical. Goliad County presented overwhelming evidence that the applicant has been a habitual 

violator of environmental statutes and pennits since commencing its exploration activities at the 

proposed mining site. From the outset, it is impolfant to note that UEC did not challenge the 

accuracy of the evidence presented, and UEC did not present any evidence rebutting its poor 

history. UEC's poor compliance is consistent behavior with failing to provide relevant punlp test 

and water quality data to the TCEQ and its own experts. It is collsistent with putting forward as 

its primary witness, a consultant with stock options instead of the COO and technical report 

signatory. This poor compliance record is consistent with trying to alter sworn deposition 

testimony with over 100 changes. UEC has no credibility as a transparent or good faith 

applicant. 



1. UEC's past compliance history. 

On M a c h  13, 2007 the Texas Railroad Commission issued UEC a Notice of Violation 

("NOV") on multiple grounds. The Inspector explained in his Inspection Report that "based on 

observations made during this field inspection, I believed that UEC was not in compliance wit11 

their Exploration Perlnit and the Regulations and issued Notice of Violation 080~."'* 

Specifically, the NOV referenced violations of Uraniu~n Exploration Peimit #123, Section IV, 

and §S 11.137 and 11.138 of the Texas Uranium Surface Mining ~egulations. '~ 

First, UEC violated Exploration Permit 123 ("Permit 123") by failing to segregate and 

replace topsoil. The Inspection Report notes that "in the 117 borehole sites inspected 74 were 

not fully r e - t ~ ~ s o i l e d " ~ ~  as required by Section 1V.A. of Exploration Permit 123. Second, UEC 

was noticed for violating Section 1V.B. of Pennit 123 which states, "each hole will be inarked in 

such a way that verification of the plug can be made by the Co~nmission as required."31 The 

Inspector noted in his report that "the holes that were located were found because there was some 

surface indication of the borehole location not because they were at the exact coordinates 

provided. . . . The majority of the borehole locations were unable to be located for ~erif icat ion."~~ 

Finally, UEC was cited for "fail[ure] to properly install a cement surface plug'' on five 

bore l~o les .~~  The Inspector was only able to locate fourteen boreholes, but "of the fourteen 

boreholes located, five were found to be open to the surface with the cement plug estinlated to be 

greater than 20 feet below the In other words, 36% of the inspected boreholes were 

found without a surface plug as required by Permit 123 and 16 T.A.C. 5 11.138. 

" Goliad County Exhibit 4, Darling Pre-filed Testiniony, Exhibit 3. (Notice of Violation). 
29 Goliad County Exhibit 4, Darling Pre-filed Testimony, Exhibit 3. (Notice of Violation). 
' O  Goliad County Exhibit 4: Darling Pre-filed Testimony, Exhibit 3 (Notice of Violation). 
"' Goliad County Exliibit 4, Darling Pre-filed Testimony, Exhibit 5, (Exploration Permit 123) 
" Goliad County Exhibit 4, Darling Pre-filed Testimony, Exhibit 3. .. 
" Goliad County Exhibit 4, Darling Pre-filed Testimony, Exhibit 3 (Notice of Violation). 
'4 Goliad County Exhibit 4; Darling Pre-filed Testimony, Exhibit 3. 
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The NOV is oilly the beginning of UEC's failures. The Texas Railroad Comlnission 

conducted a Gamma Radiation Survey in response to a complaint from a Goliad citizen 

regarding inlproper placeinent of radioactive material during u ran i~~m exp~orat ion.~~ "The survey 

concluded that 22 of the 132 boreholes/inud pits examined by TRC had radioactivity greater than 

ambient levels."36 The TRC did not issue a citation, but this finding is a direct violation of 

Condition number 3 of Exploration Permits 123A and 123B, which state "exploration activities 

shall not produce radioactive material exceeding ambient levels on the reclaimed surface."37 

Goliad County presented expert testimony by Dr. Bruce Darling. Dr. Darling is a 

registered geoscientist and long-time expert in groundwater analysis, geological evaluation and 

regulatory matters involving subsurface drilling and well evaluation. Dr. Darling reviewed the 

exploration pennits, exploration plugging affidavits, water quality samples and well completion 

reports. He compiled this information and analyzed, among other things, UEC's co~npliance 

with the Commission's rules and the specifications of the pennits. As Dr. Darling testified, 

"[another condition] of Pe~lnit 123, Pennit 123A and 123B is that 'each borehole shall be 

plugged within seven days after drilling, unless an aquifer is encountered, in which case the 

exploration borehole shall be plugged within 48 hours after drilling.' This requirement is taken 

directly fro111 Title 16, Chapter 11, Section 11.138(4)(~). ' .~~ Dr. Darling further testified that 

"according to UEC's plugging affidavits, 139 exploration boreholes were left open longer than 

48 hours. A large number of exploration boreholes were leCt unplugged for a week or longer."39 

UEC flagrantly violated its pennit and the statutory regulation for plugging exploration 

boreholes. For each day these 139 boreholes remained unplugged, they served as pathways for 

rainwater and contaminants to enter the aquifer from the surface. 

is Goliad County Exhibit 4, Darling Pre-filed Testimony at 10: l l  - 13. 
36 Goliad County Exhibit 4, Darling Pre-filed Testimony at 10:25-27. 
37 Id. at 10:21 -23. 
'' Goliad County Exhibit 4; Darling Pre-fiied Testimony at 11:14 - 17 
29 Id. at 11 :25 - 27. 
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I an1 concerned that UEC has set itself for failure in this region of Texas 
and corrections must be applied; 

Site management appeared confused about what regulatory standards need 
to be met and how' to meet them; 

Legal and envirollinental regulatory consultants are conducting 
negotiations and establishing policy without concurrence and 
representation by UEC management personnel. In lny face-to-face meeting 
with these consultants, it was emphasized that certain issues need to be 
discussed outside of "earshot" [direct quote] of site personnel, these same 
persons being UEC site management. Thus, site personnel have not known 
to what standards they are being held; 

Some contractors were likely more conscientious than others as was shown 
in the handling of drill site material at various places. . . . The contractors 
are by necessity self-policing. The damage that can be caused to the 
reclamation prograin can occur within rnoinents and take days to rectify.44 

The situation identified by Mr. Pierce was in inany respects what has been seen in the 

actions and behavior of UEC at the contested case hearing, which was a comedy of errors that 

arguably indicated a lack of judginent to outright misrepresentation, including allowing its key 

expert witness to be paid on a contingency basis as well as choosing not to put forth the 

engineerICO0 who sealed both applications. 

Mr. Mui-ry, the witness for the Executive Director, was questioned about the failure of 

UEC to submit data to the agency that was in its possession that contradicted earlier data 

submitted by UEC to TCEQ. He testified that "if [UEC] come[s] across infonuation that is 

contrary to what they subnlit in the application, they are obligated to tell [the TCEQ]."~' This 
' 

company does not even have a permit and is already violating TCEQ r e g u l a t i o ~ ~ s . ~ ~  

. .. . 
" 7 TR. 1342:35 - 22 (Muny). 
46 30 T.A.C. 5 305.125(19). 



Pursuant to 30 T.A.C. 331.121, "the commission shall deny the permit application in 

cases where the comn~ission concludes that the applicant's compliance history is unacceptable. 

Whether compliance history is unacceptable will be detennined by the commission on a case-by- 

case basis. In making this determination, the commission will consider the nature, duration, 

repetition, and potential impact of violations for all media." UEC's violations of the 

environmental rules zind regulations have been repetitive and may have resulted in severe 

groundwater contamination. UEC cannot be trusted to protect the groundwater of Goliad County. 

UEC has demonstrated they are not worthy of the trust of the State of Texas that is implicit in the 

perinits for which they are applying. 

2. Executive Director failed to prepare a comprehensive compliance 
summary of UEC 

30 T.A.C. § 331.120(b) states, "the Executive Director shall prepare a comprehensive 

compliance summary for applications for UIC pennits in accordance with Texas Code, 5 

27.051(e)." Mr. Murry testified that he had conducted such a summary and that "UEC received 

a rating of 3.01, which is an average classificatioll by default, as the company is new and has no 

history of operations in  exa as."^' Subsequent to his testimony, this Court ruled "that the 

applicant's compliance history with respect to the exploratory drilling that was conducted 

pursuant to the Railroad Commission authorization for that activity will be considered in this 

proceeding."48 

Once this ruling ordered, the Executive Director's default average rating of UEC's 

coinpliance history became ii~elevant. Mr. Murry admitted at hearing that he did not make any 

effort to incorporate the Railroad Commission materials into his compliance history sulnmary or 

amend his pre-filed testimony.49 As such, the Executive Director has not complied with 30 

47 Executive Director Exhibit I ,  Murry Pre-filed at 9:7 - 9. 
48 Prehearing Conference TR. at 8 2 2  - 9:1 (Judge Wilfong). 
49 7 TR. 1345:2 - 12 (Muny). 



T.A.C. $ 331.120(b) and has effectively taken no position on whether UEC's colnpliance history 

is acceptable. As such, Goliad County's evidence of a totally unsatisfactory compliance history 

is mlrebutted. Dr. Darling was not cross-examined about his pre-filed testimony by the 

applicai~t, which means that it is unchallenged as to its factual basis. There simply is no 

evidence contrary to the fact that UEC consistently and thoroughly violated the TRC rules that 

were applicable to exploration mining. 

C. Does the application adequately and accurately describe baseline conditions 
of the eroundwater in the proposed permitted area under a~plicable 
requirements of 30 TEX. ADRIIN. CODE Chapter 331? 

One of the key requirements of an in-situ permit is that the baseline water conditioils be 

adequately described. Establishing baseline water quality serves two purposes. First, baseline 

water quality sets the concentration levels for constituents for which an operator must achieve 

during restoration of a production area.'' Second, baseline water quality helps determine the 

current uses of the groundwater at the proposed project site. Baseline must be established 

because water quality will decline significantly once mining occurs. As Mr. Hollnes testified, at 

the time of cessation of mining, one would expect between 6 and 8 mgIL of uranium in the 

groundwater, which is well above the current levels and is absolutely unsafe for human 

consumption." 

The baseline water quality of the aquifer at the site gets to the heart of the issue in 

pernlitting. 011 the one hand, the agency needs to know how good the water is prior to mining to 

determine whether issuing a permit will be permitting good quality water to be contaminated. In 

that sense, it is in the interest of an applicant to represent to the agency that the water quality at 

the site is already of poor quality. An applicant could then argue that the agency would not be 

sacrificing a drinkable or usable water resource for uraniunl mining. An unscrupulous applicant 

j0 30 T.A.C. 5 331.107(a) 
51 2 TR. 525:  1 - 16 (Holmes) 



might actually try to manipulate the baseline and misrepresent the water quality to the agency to 

aid and abet permit issuance. 

Given the discussion regarding other ethical lapses and blatant permit violation, it should 

come as no surprise that Goliad County discovered during the course of this hearing process that 

UEC manipulated the baseline water quality data in lllultiple ways. UEC misrepresented 

baseline water quality at the Goliad site to reflect far greater levels of uranium and radium than 

actually existed prior to UEC's presence. Goliad Coullty urges that protestants have offered 

sufficient proof of this manipulation and misrepresentation at the hearing to clearly establish that 

regional baseline submitted by UEC is not to be believed as an honest and accurate description of 

the water quality within the proposed pennit area delineated in the In-Situ Application. Goliad 

County also believes that it demonstrated that UEC's actions contaminated the aquifer. 

1. Using the average of 20 biased RBL wells to establish Regional 
Baseline is misleading and Violates 30 TEX. ADMIN. CODE § 331.104 
and 30 TEX. ADMIN. CODE 5 331.2(13) 

"Establishment of Baseline and Restoration Values" is set forth in 30 T.A.C. 5 33 1.104. 

As defined by 30 T.A.C. § 331.2(13), a "baseline well" is -'a well from which groundwater is 

analyzed to define baseline quality in the permit area (regional baseline well)." To establish a 

regional baseline in the permit area, UEC developed five wells in each of the four proposed 

production areas. The combined twenty Regional Baseline Wells ("RBLs') are referenced in the 

In-Situ ~ ~ ~ l i c a t i o n . ' ~  UEC sampled each RBL well one time and then averaged the 

concentrations of each constituent. UEC calculated that the regional baseline for uranium 

concentration was 0.401 milligrams per liter (''mg/LX) throughout the proposed permit boundary. 

UEC argues in its In-Situ Application that "the average uranium level is 13.4 times higher than 

52 UEC Exhibit 6. Hol~nes Pre-filed Direct, Exhibit 13 at Section 5.3 (In-Situ Application). 
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the [drinking water] standard."j3 However, scratching just below the surface of UEC's 0.401 

mg/L determination, it becomes clear that this average is extremely misrepresentative of actual 

groundwater conditions. 

The first problem is the location of the 20 RBL wells. Simply stated, they do not 

represent the "permit area" as required by 30 T.A.C. 331.2(13). All twenty wells used for 

determining regional baseline water quality were located in the proposed production areas, which 

only encompass a combined 156.631 acres. The permit area is approximately 1,139 acres in 

size.j4 This small area accounts for just over ten percent of the entire pennit boundary, but UEC 

represents in the In-Situ Application that this average is representative of the regional baseline 

water quality for the entire 1,139 acres at the proposed project site. 

Exhibit 14 to Craig Holmes Pre-filed Testimony clearly depicts the clustered locations of 

all 20 RBL wells. As Goliad County pointed out at hearing, there is a vast amount of white 

space (i.e. space not color-coded on Exhibit 14 of Mr. Holmes pre-filed direct testimony to 

indicate ore-bearing sands) within the proposed permit area where UEC failed to take any 

baseline water quality samples. Mr. Hohnes openly admitted UEC has no data fiom that part of 

the site.'' He also testified that he did not know whether the RBL wells were representative of 

the white areas.j6 Mr. Holmes stated that one would need to have water sainples from the white 

portions of the map within the pennit boundary in order to determine whether the RBLs are 

representative of that water.'' UEC, however, never identified this caveat in its baseline water 

quality discussion in Section 5 of the 111-Situ Application and represented the regional baseline 

water quality from samples taken only within areas of alleged commercial grade ore. 

5' UEC Exhibit 6,  Holmes Pre-filed Direct, Exhibit 13 at 5-16 (In-Situ Application). ' 
j4 UEC Exhibit 6,  Holmes Pre-filed Direct, Exhibit 3. 
55 2 TR. 340:l I - I3 (Holmes). 
56 2 TR. 340:8 - 10 (Holmes). 
" 2 TR. 340:13 -20 (Holmes). 
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It was no accident that UEC located all 20 wells in the proposed production areas. Not 

only were all RBLs located in proposed production areas, but according to a UEC map, the RBLs 

in Sand B (and those in Sands A, C and D) were also pinpointed to be constructed in the heaviest 

uranium concentrations in that production area." As explained by Mr. Holmes, UEC chose to 

put the .'wells exactly where uranium concentrations existed."j9   he hope was to locate the 

wells "in and around where [they] thought [they] would have good ore."" UEC explained it was 

concerned that past baselines had been artificially low due to including too many samples from 

wells outside the mineralized zone.61 However, in an attenlpt to mitigate its concern, UEC 

sampled twenty wells only in the heaviest mineralized areas, comlnitting error by establishing a 

baseline water quality for uranium that is not true for the permit area. UEC has not described 

how much of the water within the proposed permit boundary contains water unsuitable for 

human colisumption or use for livestock. At best, UEC has only determined an average of the 

absolute highest concelltrations of uranium at the locations with the projected heaviest uranium 

concentrations. 

There is another proble~n with the in-situ permit boundary baseline established by UEC 

in that UEC failed to acknowledge the abnornlally high ~ul.anium concentration detected at 

RBLC-2, which drastically skewed the average uranium concentration of the 20 RBLs. RBLC-2 

detected 6.68 mgIL of uranium, approximately 23 tinzes higher than the next liighest detected 

level of' all 20 RBLs. According to UEC's primary witness, Craig Holmes, the uranium 

concentration detected at RBLC-2 is a level that one would expect to see posl ntinirzg. Consider 

the following testimony: 

Q: [by Administrative Law Judge] All right. Now, earlier I think Mr. Blackburn was 
asking you some questions about anticipated levels I think specifically of uranium 

58 Goliad County Exhibit 3, Sass Pre-filed Testimony, Exhibit 6 
'9 TR. 34021 -24 (Holmes) 
" 2 TR. 341.9 - I2  (Holmes). 
61 UEC Exhibit 6; Holmes Pre-filed Direct, Exhibit 13 at 12-1 (In-Situ Application). 





RBLC-2 and the regional baseline suggested to the Comn~issioll is inadequately and 

inappropriately characterized. However, based on Goliad County's experience in this hearing, 

such misrepresentations are to be expected from UEC. 

2. UEC contaminated the RBL and Baseline Wells - Samples are 
unreliable 

Of all the information discovered during this hearing process, Goliad County is most 

concerned about UEC's failure to appreciate the sensitivity of urani~nn to oxygen being 

introduced into the subsurface and to conduct itself accordingly. All experts testifying in this 

hearing agreed that oxygen introduced into the subsurface that encounters ore-bearing sands will 

release uranium and radium into the groundwater. Dr. Galloway, one of UEC's experts, 

explained that "when in reduced form, uranium will readily react with oxidants and thereby 

become oxidized. When uranium is oxidized, it becomes readily soluble. . . . Conversely, when 

in oxidized form, uranium will readily act with reductants and thereby become reduced. When 

uranium is reduced, it precipitates - in other words, it drops out of solution and into mineralized 

form."68 Dr. Sass, a key expert for Goliad County, set out this process in detail in his pre-filed 

testimony. There is no disagreement about this chenlical process. In fact, this is the process by 

which uranium is mined, a fact certainly known to the mining applicant, UEC.~' 

Arnple evidence was presented at hearing and in pre-filed testimony demonstrating that 

actions taken by UEC introduced oxygen into the subsurface, coming into contact with the 

uranium ore and essentially initiating the in-situ mining process on a smaller scale.70 The 

evidence is compelling that by their actions, which introduced oxygen into the subsurface, UEC 

caused reduced uranium to solubilize and artificially elevate uranium concentrations in the 

groundwater. This groundwater with elevated soluble uranium levels was then tested and the 

68 UEC Exhibit 1 ,  Galloway Pre-filed Direct at 15:7 - 11. 
69 UEC Exhibit 6, Holmes Pre-filed Direct at 8 . 1 2  18. 
70 7 TR. 1308:15 - 22 (Muny); 2 TR. 3 8 0 5  - 17 (Holmes); Goliad County Exhibit 3, Darling Pre-filed Exhibit 8; 
Goliad County Exhibit 3, Darling Pre-filed Exhibit 6 (Pernlit 123 Plugging Affidavit); 1 TR. 3224  (Galloway). 
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results were included in the Application to set the Regional Baseline. As time passed after 

sampling, the soluble uranium encountered the natural reducing environment at the site7' and re- 

precipitated back into mineral ore. 

This situation might never have come to light but for the fact that UEC sampled the four 

RBLB wells three times. These were RBLB-1, RBLB-3, RBLB-4 and RBLB-5. By contrast, the 

baseline RBL wells in the A, C and D sands were sampled only once, except for RBLA-5, 

RBLC-1, and RBLD-2, which were sampled a second time.72 According to the In-Situ 

Application, RBLB-I, RBLB-3 and RBLB-5 were sampled on July 12, 2007, and RBLB-4 was 

sampled on July 11, 2 0 0 7 . ~ ~  Subsequently, these wells were sanlpled a second and third time 

with the final round of sampling being conducted over two years later, on approximately 

November 10, 2009.'~ Additionally, UEC had constructed 14 Pump Test Wells ('.PTWs") that 

were also sampled three times to provide data for the baseline concentration for the PA-1 

application. Concentrations of constituents from these fourteen wells the four RBLBs were 

averaged together for the final baseline water quality proposed in UEC's PA-I 

However, when saillpled for the third time in November of 2009, all 18 wells experienced a 

drastic decrease in uranium concentrations. Each well detected uranium concentrations well 

below the Environmental Protection Agency ("EPA") maximuin concentration limit ("MCL" or 

"drinking water standard") of 0.03 mgIL. 

During the hearing, Goliad County put forth an explanation for this seemingly strange 

monitoring result. Dr. Sass argued that the uranium that had previously been liberated by the 

oxidation process was reprecipitated due to reducing conditions naturally occurring in the 

7 '  I TR. 30:17-20 (Galloway). 
72 RBLA-5 and RBLD-2 experienced a substantial decrease in uranium concentration. 
73 UEC Exhibit 6, Holmes Pre-filed Direct, Exhibit 13 at Appendix A (In-Situ Application) 
71 Goliad County Exhibit 3, Sass Pre-filed Testimony, Exhibit 13 (Lab Reports). 
75 UEC Exhibit 6, Holnles Pre-filed Direct. Exhibit 20 at p. 6-2 (In-Situ Application). 



subsurface at the ~ite.~"n other words, the uranium was oxidized, came into solution and then, 

over time, was precipitated back out of the water. This is fact-based water chemistry evidence of 

the highest order and is strong proof that the actions of UEC led to the initial high concentrations 

of uranium. Dr. Sass's explanation is fully supported by the water quality data. Notably, Dr. 

Sass submitted his pre-filed testimony prior to UEC providing the third round of water quality 

sampling. Upon receiving the latter data, Dr. Sass amended his pre-filed testi~nony to 

demonstrate that the reprecipitation process he had described was precisely what was occurring. 

This area of testimony is important and is worth additional discussion. When sampled 

for the first time, the RBLBS~' yielded an average uranium concentration of 0.052 mglL, 

exceeding the EPA drinking water standard of 0.03 mglL. Approximately two years later, these 

same four wells were sampled for a third time. The average uraniu~n concentration plummeted 

to 0.007 mglL, more than seven times lower and well within compliance with the EPA standard 

for human consumption. This drop in concentration begs the question: how can 0.052 mg/L be 

naturally occurring if just two years later (negligible in geologic time) the exact same locations 

yield a substantial decrease in uranium concentration? As Dr. Sass opined, "what most likely is 

happening is that uranium ore is being continuously solubilized (oxidized) and then 

reprecipitated (reduced) by reducing agents such as pyrite (FeS2) which is present in the area."78 

Dr. Sass's concept of re-precipitating back into mineral ore is directly consistellt with the 

geologic makeup within the pennit boundary. Dr. Galloway, a UEC expert, testified at hearing 

that the bulk of the ore bodies at the Goliad site are in a reduced area of the aquifer.79 

Dr. Sass was clear that in his opinion that the jetting of the wells and other perturbations 

increased the uranium and radium levels in the test wells at the site. This fact is clearly revealed 

76 6 TR. 11443 - 9 (Sass). 
77 RBLB-2 is no1 included in this discussion because it was not located in production area B and was not sampled 
more than one time by UEC. 
7%oliad County Exhibit 3, Sass P1.e-filed Testimony at 17:9 - 1 1 .  
79 I TR. 30:17 - 20 (Galloway). 
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by the pattell1 of uraniuin levels falling by two orders of magnitude froin the first to the third 

round of testing. These declines were not sporadic. Indeed, these levels declined for all 18 

baseline wells used for tlie PA-1 baseline water quality. It is worth revisiting Goliad County 

Cross-Examination Exhibit 1 from the l ~ e a r i ~ i ~ . ~ ~  The decline in uraniutn concentration in the 

RBLBs and PTWs is uniform as seen below: 

PTW U-l mg/l U-2 mg/l U-3 mg/l Ra-l pCl/l Ra-2 pCt/I Ra-3 pCl/I 1st Sample 2nd Sample 3rd Sample 

AVERAGE ,0.115 0.029 

RANGE OF 0.009 - <0.0030- <0.003- 
U VALUES 0.804 0.150 0.01 

Mr. Murry from the TCEQ also testified that the nuinbers had changed from Round 1 to 

Round 2 and Round 3." Mr. M u ~ y  did not evaluate this new data because it was not submitted 

to tlie agency by UEC but was instead provided during discovery,82 further revealing the failure 

of UEC to timely provide new info~mation to the TCEQ staff in violation of 30T.A.C 

So Goliad County has electronically recreated Goliad County Cross-Examination Exhibit 1 and is incorporated herein 
as depicted. 
81 7  TR. 131621 -23 (Murry). 
" ~ T R .  l313:l  MU MU IT^). 



5 305.125(19). Because this inforination was not provided to Mr. Murry, he was unable to 

consider it in his permit review.83 

Dr. Phil Bennett was an expert for UEC who was quite knowledgeable about subsurface 

geochemistry. However, Dr. Bennett completely failed to address the second and third rounds of 

samples taken by UEC at the exact same locations. In his pre-filed direct testimony, Dr. Bennett 

opines that the urai~ium levels in the RBLs "are naturally derived contaminants in the water that 

occur when groundwater under natural gradient flows into the mineralized areas and comes into 

contact with the uraniuin minerals that are in place there."84 A couple of months after submitting 

this testimony, Dr. Bennett was confronted with a second and third round of sampling data 

showing a drastic decline across the board. If the first round were naturally occurriilg levels of 

uranium, how could later rounds show a uniform drastic decrease? Nowhere in his pre-filed or 

rebuttal testimony does he explain the inconsistency. When questioned about the subsequent 

data, Dr. Bennett simply answered, "I believe I had received [rounds two and three before my 

rebuttal], but again, I have not had a chance to look at it."" One must question why Dr. Bennett 

had not had a chance to look at these changes. The test data is clear that an order of magnitude 

difference exists between the first and third round of testing. The question is - why? 

3. UEC introduced oxygen into the subsurface by jetting the RBL wells 

Goliad County argues that the testiinony from the hearing revealed several pathways by 

which oxygen was introduced into the baseline wells at the location of the uraniuin ore-bearing 

sands prior to the wells being tested. Mr. Murry, the TCEQ permit engineer, explained in his 

Response to Comments that prior to sa~npling all 20 RBLs, "an air line is lowered into the 

casing, and the well screen is jetted with air to'remove any scale or inud from the screen."86 

83 7TR. 1:12:21-24(Murry). 
84 UEC Exhibit 10, Bennett Pre-filed Direct at 33:13 -15. 

4 TR. 838:l - 8 (Bennett). 
86 Executive Director's Exhibit I ,  Exhibit 17 -Response to Comments; Response I8  (Murry). 
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Logically, injection of air (which contains oxygen) will solubilize any uranium it comes into 

contact with. At the hearing, Mr. Underdown, an UEC employee, testified that UEC "ran a 1- 

inch polyethylene line down to about probably 90 feet below surface" for purposes of air jetting 

the wells.87 The evidence also showed that Harry Anthony, Mr. Underdown's boss, sent a memo 

regarding the most efficient way to accomplish jetting.88 

Regardless of the depth of the air hose, if the purpose of jetting is to "renzove any scale 

ore mud,fiom the screen," then air must reach the screen, which is the location of withdrawal of 

the test water and is also the location of the uranium. Consider the following testimony of 

Mr. Murry: 

Q: [By Mr. Blackburn] And air has been introduced by your testimony at the screen 
into the mineral forination, correct? 

A: [By Mr. Murry] Correct. Based on my response that I just read, which that 
infoilnation was relayed to me by Craig Holmes. 

Q: [By Mr. Blackburn] Okay. 

A: [By Mr. Murry] Air wozrld have been introduced at the screen level.89 

At his deposition, even Craig Holmes, UEC's primary expert, testified in no uncertain 

terms that jetting the well would increase the concentration of uraniu~n detected in a sample from 

that well. When asked if human activities could have caused more of that uraniu~n to be 

released, Mr. I-Iolines testified under oath, "there could be when you're developing a well, 

conlpleting a well, especially for the first set. There are conlpletion activities going on the 

cleaning up the well ... and that's different fro111 later sampling because the wells have been in 

existence for some time. ... There's no further development ... of the wells such as jetting."90 

Craig Holmes clearly described how contamination could have been introduced "for the first set 

87 1 TR. 216:6 - 14 (Underdown). 
88 GCGCD Cross-Examination Exhibit 1 (Harry Anthony email). 
89 7 TR. 1308:15 -22 (Muny). 
90 2 TR. 380.5 - 17 (Holmes). 



of sampling events". This is exactly what happened when UEC developed its wells at the 

proposed project site. 

Subsequent to this sworn testimony, Craig Holmes submitted over 100 changes to his 

deposition testimony. Many of these changes were direct substantive changes to his testimony 

that jetting would increase uranium concentrations in the groundwater samples. In light of the 

overall performance of UEC at this hearing, it seeins clear UEC convinced Mr. Holmes to try 

and change his testinlony and sacrifice any shred of credibility because UEC felt it could not 

survive testimony of its primary expert witness conceding that UEC's actions caused 

contaminated samples to be collected. Mr. Holmes's attempt to modify and retract his 

testimony, just like divesting his stock options a mere hour before the hearing, is an assault on 

the integrity of these contested case proceedings. 

By contrast, Dr. Ron Sass, the expert for Goliad County, was clear and consistent 

throughout his testimony. It was his opinion that oxygen was introduced into the subsurface 

prior to taking of the baseline samples and that the samples that were taken in the first and 

second rounds were elevated because of these alterations of the naturally reduced uranium. It is 

interesting to note that UEC chose not to cross-examine Dr. Sass regarding his opinions, 

choosing instead to address certain issues through rebuttal testimony. No witness for UEC 

considered the secoild and third rounds in UEC's rebuttal testimony. Accordingly, Dr. Sass's 

testiinony on this issue has essentially gone unchallenged. Regardless, the bottonl line is that a 

clear pattern of decline in uraniunl values has been shown, one that is unbelievably unifo~m 

among all wells to believe that the first samples detected naturally-occurring conditions. 

The situatioil with regard to fouling its baseline samples gets worse. UEC did not dispute 

the fact that it failed to properly plug 139 exploration boreholes9' and failed to properly case 

91 Goliad County Exhibit 3, Darling Pre-filed at 11  :25 - 27. 
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eighteen of the twenty Regional Baseline ~ e l l s ~ '  within the 48-hour requirement in its 

exploration pennit. Many of the 139 boreholes remained exposed to rainwater for more than two 

weeks,93 and the eighteen wells remained uncased and exposed to rainwater for as inany as 24 

days.94 ~ r .  Galloway, an expert for UEC, honestly testified that "rainwater would contain 

dissolved UEC provided no evidence to suggest that rainwater did not enter the 

RBLs during the time period they were exposed. Any rainwater entering the subsurface could 

have served as an oxidizing agent and have artificially increased the concentration when sampled 

for the first time. 

UEC never testified that absolutely no rainwater would reach uranium ore in or around 

the improperly cased RBLs. Dr. Bennett, without much explanation, merely testified that the 

"contribution [from rainwater] would be insignificant."96 Nowhere in his evaluation of the 

impact of rainwater as an oxidant does he address that certain RBL wells remained uncased for 

longer than three weeks. Nowhere does he definitively state that insufficient rainwater entered 

the uncased RBLs to cause some oxidation. Moreover, Dr. Bennett was not present when the 

RBL wells were converted from boreholes9' and did not even know whether the mudcake was 

still in place at the time the RBL wells were cased.98 

4. UEC caused elevated radium levels in the RBL wells and in the 
aquifer 

UEC not only caused increased concentrations of uranium prior to sampling RBLBs, but 

its actions also increased the radium concentrations. As Dr. Sass testified, "when uranium 

becomes soluble, any decay products such as radium are freed from the ore body and, therefore, 

" I d .  at Exhibit 8. 
'"d. at Exhibit 6 (Pern~it 123 Plugging Affidavit). 
" I,/ . -. 
95 1 TR. 3 2 2 4  (Galloway). 
" UEC Exhibit 11. Bennett Pre-filed Rebunal, Issue C at 24:s. 
97 4 TR. 814:l - 4  (Bennett). 
98 4 TR. 815:12 -20 (Bennen). 
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become soluble. Thus, radiuln can enter groundwater by dissolutioll of uranium ore.''99, UEC's 

own witness agreed with this process. In his pre-filed rebuttal testimony, Dr. Erskine stated, 

"some of the radium-226 does remain trapped within the crystal structure and it may in fact be 

liberated as the result of ore being solubilized through oxidation." On cross-examination, Dr. 

Erskine again agreed that "if uranium ore is oxidized, whether artificially or intentionally, . . . it 

will release trapped radium."'00 

Goliad County cannot quantify the amount of radiuln that was released as a result of 

UEC's actions because as Dr. Sass stated in his pre-filed testimony, "unlike uranium, radium 

remains in solution and does not precipitate back ~ u t . " ' ~ '  In other words, because radiuin is not 

redox sensitive, the radium will not reduce back towards its natural levels as it encounters 

reductants. The data from the RBLBs show a drastic increase in radiuin between round 1 and 

round 2 of sa~npling. RBLB-1 increased from 393 picocuries per liter ("pCi/LX) to 764 pCiIL 

(94.4%). RBLB-3 increased from 11 1 pCi/L to 446 pCi/L (302%). RBLB-4 increased from 

37.2 pCilL to 87 pCiIL (134%). Finally, RBLB-5 increased from 1090 pCi/L to 1210 pCi/L 

(1 1%). It is unreasonable to expect a natural change of this magnitude in just two years time. 

If the reported baseline data was truly natural, one would certainly expect a more 

consistent level of radium. UEC's own data for the RBLBs strongly suggest an artificial influx 

between the two rounds of sampling and directly supports Dr. Sass's opinion that UEC liberated 

trapped radium. Therefore, we cannot now know, and will never know, the true baseline levels 

of radiuin within the proposed peimit boundary because of UEC's oxidizing activity prior to 

sa~npling. What we can be confident about, is that the radium levels suggested as regional 

baseline (and PA-1 baseline) are inflated by liberated radium. 

99 Goliad County Exhibit 3, Sass Pre-tiled Testimony at 10:10 - 12 
loo 1 TR. 144:4 - 9 (Erskine). 
lo '  Goliad County Exhibit 3, Sass Pre-filed Testimony at 10:16. 
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UEC is unquestionably seeking to benefit from representing baseline conditions as poor 

as possible. The PA-1 Application provides more extensive data and will serve as a better 

illustration to the contamination that has actually been caused by UEC and will be discussed in 

detail in the PA-1 portion of this Closing Argument (see Section IlI.B., i n j ~ ~ ) ) .  However, all 

analyses that are gleaned from the PA-1 water quality data are directly applicable to the mine 

permit. In other words, the sanle oxidation-reduction processes that are exhibited by the PA-I 

data are likely occurring at all proposed production areas. 

5. BaseIine Summary 

The situation with regard to baseline reveals a serious issue of integrity and honesty. 

There is no doubt that UEC intended to conduct baseline testing in the ore producing sands. 

They admit that they were trying to test portions of the permit area with the highest levels of 

uraniun~ ore. However, they are responsible for the manner in which they conducted testing in 

these ore-containing areas of the site. They are a uranium mining company. They know that 

oxygen being introduced into ore-bodies releases uranium and radium. This is how they mine 

uranium. Of course they know this. The question then is - were they simply negligent or did 

they intentionally liberate uraniunl and radium to bring forward extremely high baseline 

concentrations so that they would not have to undertake a serious remediation effort? 

This question is a reasonable one to ask in light of the reported reading in RBLC-2 of 

6.68 1ng1L of uranium measured in the groundwater. This reading is incredibly high. In fact, 

according to Craig Holmes, concentrations of 6-8 mglL of soluble uranium would be expected in 

the groundwater after mining was completed and prior to reclamation. By the manner in which it 

conducted sainpling activities, UEC caused concentrations in the groundwater to approach 

concentrations that were likely to be found after mining activities. That simply cannot and 

should not be allowed. Whether they were dishonest or simply negligent really does not matter. 



What matters is that they failed to establish the quality of the existing groundwater in the permit 

area. 

For the foregoing reasons, Goliad County respectfully requests that this Court find that 

UEC has inadequately and inaccurately described regional baseline conditions. 

D. Does the application meet all anplicable criteria of 30 T.A.C. 6 331.122, 
related to required consideration by the Commission prior to issuing a Class 
111 Injection Well Area Permit? 

Under Section 331.122, a number of factors that nlust be considered by the Commission 

prior to issuance of a Class 111 permit are set out. I11 this case, the applicant failed to provide 

illformation relevant to a number of these factors and, therefore, has not complied with the 

infoilnational requirenlents of 33 1.122. A short discussion of those shol-tcomings is as follows: 

Sections 331.122(1) and (2) require that the information contained in the application and 

the technical report be considered by the Commission. However, in this contested case hearing, 

Goliad County argues that there is an issue concerning the truthfulness and accuracy of the 

information contained in both the application and technical report for both the Class 111 permit 

and the permit for PA-1. Both applications and technical reports were signed and sealed by 

Harry Anthony. However, Mr. Anthony did not testify in the hearing. Instead, the application 

was presented by Craig Holmes, a consultant who is neither a Registered Professional Engineer 

nor a Registered ~eoscientist, '~' but who, according to his testimony, actually prepared much of 

the application. This situation begs the question of why the rules of the TCEQ require that the 

application and the technical report both be signed and sealed by either a Registered Professional 

Engineer or a Registered Geoscientist. The bottom line is that no witness in this hearing who is 

qualified to sign and seal an application testified about this application 

"'2 TR. 296:13 - 16 (Holmes). 



To the extent that the application and technical report are lo be considered by the 

Commission, there needs to be some belief that its contents are indeed true and correct. No such 

confidence exists from this hearing. Indeed, if anything, a lack of confidence in many aspects of 

the application and technical report are walranted from this proceeding as will be discussed in 

greater detail in various sections below. Among the myriad exa~nples of such failures is the 

unwillii~gness of the applicant to fo~lnally sublnit iilfolmation in its possession that would have 

altered the baseline water quality concentration in PA-1 and information that would have 

undermined the applicant's assertion that the Northwest Fault was sealed. These issues will be 

discussed in detail, but they are illustrative of a more general problem concerning the veracity 

and honesty of the applicant. 

Rule 331.122(2)(A) requires that "a map showing the injection well(s) . . ." be submitted 

as part of the application. No such map exists in the application. Additionally, Rule 331.122(A) 

also states that "[Ilf production area authorizations are required prior to the commencement of 

mining, the proposed production areas must be shown on the map."'03 Again, no such 

information is shown. The applicant does depict generalized ore-bearing sands. However, there 

is a very real difference between identification of a production area and identification of an ore 

bearing sand. In fact, there is testimony indicating that with regard to sands A, C and D, the 

applicant does not l a o w  where the production areas are to be located, much less where the 

injections wells will be.lo4 Attached to Dr. Clark's pre-filed testimony as Clark - Exhibit 22 is a 

doculllent created by UEC that clearly establishes an exclusion zone. When questioned 

regarding this document, Mr. Underdown, a UEC employee, testified that this map showed an 

area where mining might be ex~luded. '~ '  Mr. Underdown further testified that "[UEC] has not 

lo' 30 T.A.C. 331.122(A). 
'OJ 1 TR. 201 :25 - 2021 7 (Underdown). 
' 0 5  1 TR. 199:15 - 17 (Underdown). 



made an internal determination as to how [they] are going to mine these  area^.'‘'^' Even Mr. 

Murry agreed that "there had been no determination made by UEC as to how they intend to mine 

around the [northwest] fault zone."107 If UEC has not even determined how they will mine the 

ore-bearing sands that overlap with a possible exclusion zone, UEC cannot have satisfied the rule 

requirement that UEC identify the proposed production areas. Similarly, UEC's failure to 

adequately characterize the faulting within the proposed mining site, including the transmissivity 

of known faults,'08 means that they do not know whether production from the identified ore- 

bearing sand is even feasible. 

Rule 331.122(2)(A) also requires that faults "known or suspected" be shown on a map. 

In this hearing, there was quite a lot of testimony and disagreement about the mapping of faults. 

However, Goliad County argues that the Northwest Fault is actually comprised of two or more 

faults based upon data from the applicant. At the least, multiple faults should be displayed along 

the Northwest Fault as "suspected" if not "known" based on the applicant's own data. 

Goliad County also asserts that the applicant has violated 331.122(2)(B) by failing to 

identify information relating to the exploration boreholes at the site. 331.122(B) requires "a 

tabulation of reasonably available data on all wells within the area of review which penetrate the 

proposed injection zone".'09 AS covered in the cross-examination of both Craig Holrnes and 

David Murry, a well is defined in 331.2(100) in the old rules and 331.2(110) in the new rules as 

"a bored, drilled or driven shaft whose depth is greater than its largest surface dimen~ion"."~ 

The testimony is clear that exploration boreholes are drilled shafts whose depth is greater than its 

largest surface dimension. It is also clear that the applicant did not consider or incIude 

exploration boreholes as "penetrations" for purposes of 331.122(B) even though these "wells" 

'06 1 TR. 20215  - 17 (Uilderdoufn). 
107 6 TR. 124:5 - 8 (Muny). 
108 As arzued under Section KG., '-Issue G", of Goliad County's Closing Argument. 
' 0 9  30 T.A.C. 5 331.122(B). 
110 30 T.A.C. 8 331.2(1OO)(Pi.e 2009 Rules); 30 T.A.C. S. 33 1.2(110) (Post 2009 Rules). 
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clearly penetrate the injection zone, given that they were designed to test the ore in these zones. 

None of these penetrations were shown on a map. More than 1,000 exploration boreholes - i.e. 

wells - have been drilled within the permit area and penetrate the injection zone, yet they were 

ignored by the applicant. Similarly, 30 T.A.C. 5 331.122(B) requires that the applicant provide 

"a description of each well's type, construction, data drilled; location, depth, record of plugging 

and completion, and any additional info~ination that the Executive Director may require.'' None 

of this information was included in the application(s) even though each exploration borehole 

represents the potential pathway that is the basis for this informational requirement. 

For example, Mr. Blanford, an expert for the Goliad County Groundwater Conservation 

District, stated in his pre-filed testimony that any boreholes left unplugged "are likely conduits 

for migration between sand units; and vertical migration through these old exploratory boreholes 

should be expected; particularly in the vicinity of injection wells.""' Mr. Blanford was able to 

identify that "61 of the [Moore Energy] boreholes [are] within the Sand B Production and Mine 

areas."'" At no point has UEC; or its expert Dr. Bennett, confiilned that these are not pathways 

for vertical migration of mining fluid or contaminated groundwater. Dr. Bennett did not even 

check the plugging records of the Moore ~ o r e h o l e s . " ~  It is absurd to assume these boreholes are 

excluded from a rule that clearly includes them within its definition. Rules are written to be 

followed, not ignored. When it coines to protecting groundwater of Goliad County, the County 

believes it is reasonable to ask that the rules be followed and here they clearly were not. 

In the previous paragraphs, specific examples of failures to meet specific requirements of 

the § 331.122 are set out. These violations show that the applicant has failed to meet certain 

fundamental informational requirements of the rules with regard to proposed production areas, 

production wells, artificial penetrations by exploration boreholes and faults, known or suspected. 

" '  GCGCD Exhibit 3, Blanford Pre-filed Testimony at 1323 - 142. 
'I' Id. at 14:lO - 12 (Blanford). 
"'4 TR. 812:ll - 13 (Bennett). 
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These specific problems are notable on their own account and morph into other deficiencies 

described in subsequent sections, including containment of mining fluids and whether the 

application is protective of underground sources of drinking water. 

E. Had the applicant demonstrated that the proposed exempted aquifer meets 
the applicable criteria of 30 TEX. ADMIN. CODE 6 331.13? 

The criteria for obtaining an aquifer exemption are set out in Section 331.13 of the TCEQ 

rules. The Texas Class I11 well pellnitting program is part of the ilnplemelltation of the federal 

Safe Drinking Water Act ("SDWA"). Under this federal act, each state proposes a program that 

complies with the rules adopted by the U.S. Environ~nental Protection Agency ("EPA"). If the 

EPA determines that the State program meets the requirements of the federal law and 

implenlenting rules, then the state Underground Injection Control (;'UIC") program can be 

approved. 42 U.S.C. §§ 3OOh(a)-(b), 300h-1; 40 C.F.R. 5 s  144.1 - 146.1. This approval process 

gives the State primacy, which has occurred in Texas creating the Texas Injection Well Act. 

TEX. WATER CODE 27.001 et. seq. 

Under the SDWA, underground sources of drinking water ("USDWs") are to be 

protected by the state program unless the USDW has been exempted. The proposed UEC project 

site in Goliad County is underlain by a non-exempt USDW into which UEC proposes to inject 

mining fluids. Therefore, before mining may commence, an exemption from the protection of 

the SDWA must be obtained. In this proceeding, UEC seeks such an aquifer exemption by way 

of an application that is merely half of a page. 

The exemption ultimately cannot be granted by TCEQ but instead must be authorized by 

EPA as a request from the TCEQ to anlend the UIC authorization and exempt this aquifer. In 

other words, if the Colnmission agrees that an exemption is proper, it must petition the EPA to 

amend the Texas UIC program and add the proposed Goliad County exemption. 30 T.A.C. § 



331,13(d). However, the proposed aquifer exemption requested by UEC for the Goliad County 

site falls far short of meeting the multiple procedural and substantive regulations contained in the 

Texas Administrative Code. 

1. A11 proposed aquifer exemptions must be delineated by a licensed 
professional geoscientist or a licensed professional engineer. 30 TEX. 
ADMIN. CODE 5 305.49(a)(9) 

30 T.A.C. 5 305,49(a)(9) requires that the aquifer exemption request contain "a complete 

delineation by a licensed professional geoscientist or a licensed professional engineer of any 

aquifer or portion of an aquifer for which exempt status is sought . . .". The testimony is clear 

that the section of the In-Situ Applicatioil addressing the aquifer exemption - Chapter 14 - was 

written by Craig ~ o l m e s . " ~  The map that is contained in the application delineating the aquifer 

exemption request, Figure 1-3, was created at the direction of Craig ~olmes." '  This map was 

not sealed by a registered geoscientist or professional engineer. Mr. Holmes testified at hearing, 

"I configured [the Alta Mesa] aquifer exe~nption boundary and I've worked with mining 

officials, you know, companies on aquifer exemption boundaries in the older days. But yeah, the 

~ M J O  llzul I wozlld put 1n01.e into n ~ y  name would be the Alta Mesa and UEC's [Goliad Project 

Not surprisingly, when confronted on cross-examination with 30 T.A.C. 5 305.49(a)(9), 

Mr. Holmes backpedaled testinlony by attempting to rely on geologists to assist him in his 

delineation. Specifically, Mr. Holmes references UEC geologists that identified the vertical 

location for the proposed aquifer exemption boundary on the cross-section identified in Section 

14 of the In-Situ ~ ~ ~ l i c a t i o n . " '  This is not equivalent to a licensed professional geoscientist 

determining the appropriate location of the aquifer exemption. At best, testimony shows that the 

114 2 TR. 329:l - 4  (Hol~nes). 
115 2 TR. 296:I I - I ?  (Hol~nes). 
116 2 TR. 299: 13 - 19 (Holmes); See also Holmes Depo. at 179:4 - 19. 
I17 2 TR. 296:19 -24 (Holmes). 
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geologists were responsible for delineating the boundaries for proposed areas of conlmercial 

grade ore bodies. However, the ore bodies did not serve as the horizontal extent of the requested 

aquifer exe~nption and represent only a small portion of the proposed exempted area. 

According to Exhibit 3 of Craig Hollnes pre-filed direct testimony, all four proposed 

production areas - Sand-A, Sand-B, Sand-C and Sand-D - makeup a colnbined 140.2 acres."* 

Despite the acreage of econon~ic grade mineral bearing sands, UEC has requested an exelnption 

for 423.8 acres of water bearing sands."9 Nowhere does Mr. Holmes explain in either his direct 

testimony or on cross-examination any geologic or hydrogeologic reason why the larger area of 

423.8 acres is needed to become exempt when the area to be mined is much smaller. 

UEC opted not to present a single geologist or engineer at hearing that works for UEC or 

that participated in delineating the requested exemption. The aquifer exemption boundary 

reflected on Figure 1.3 and on the cross-sections in the In-Situ Application are mere delineations 

of a boundary at the direction by Mr. Holmes, who is neither a registered professional 

geoscientist nor a registered professional engineer.I2O Goliad County respectfully suggests that 

this Court recommend denial of the requested aquifer exemption on this ground alone. 

2. Proposed exemption does not qualify under 30 TEX. ADMIN. CODE 
§ 331.13 

Perhaps more importantly, the aquifer exemption request cannot survive scrutiny under 

the substantive regulations under 30 T.A.C. § 331.13, enlphasizing the reason why a registered 

geoscientist or professional engineer should have coinpleted the delineation as required by the 

regulations. 

30 T.A.C. 5 331.13 contains several key elenlents for obtaining an aquifer exemption: 

11s UEC Exhibit 6, Hollnes Pre-filed Direct at Exhibit 3 (Goliad Project Map). 
1~1. 

"O 2 TR. 296:13 - 16 (Holmes). 
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(c) An aquifer or poltion of an aquifer may be designated as an exempted 
aquifer if the following criteria are met: 

(1) It does not cul-relltly serve as a source of drinking water for 
human consumption; and 

(2) Until exempt status is removed according to the procedures in 
subsection (f) of this section, it will not in the future serve as a 
source of drinking water for human consumption because: 

(A) It is mineral, hydrocarbon or geothermal energy bearing with 
production capability; 

(B) (omitted) 
(C)It is so contaminated that it would be econon~ically or 

tech~lologically impractical to render the water fit for human 
consumption; or 

(D) (omitted) (emphasis added)."' 

According to testimony from the hearing, UEC asserts that the characteristics of the site meet the 

requirements of (1) and 2(A). Goliad County disputes this assertion. 

a. Proposed exemption currently serves or will serve in the future as a 
source of water for human consumption 

An aquifer exemption cannot be granted if the requested area to be exempt currently 

serves as a source of drinking water for huinan consumption.'22 Included in Dr. 13.C. Clark's 

pre-filed testimony as Exhibit 13 is a UEC inap depicting the location of the proposed exemption 

boundary and water wells in the surrounding area. This map illustrates that UEC has interpreted 

this prohibition to merely require that no currently-used water well be physically located within 

the proposed exemption. This self-serving interpretation is nonsellsical considering spirit of the 

Safe Drinlcing Water Act and the hydraulic connection between the proposed exemption area and 

the surrounding domestic water wells. 

There are approximately 5,000 domestic and livestock water wells located across Goliad 

~ounty. '" On cross-examination of Craig Holmes; it was clearly established that '.groundwater 

is the only water supply available to the persons that are living in the area of review and outside 

"' 30 T.A.C. 5 j31.13. 
"'30 T.A.C. 331.13(c)(l). 
"' GCGCD Exhibit 1, Doli~nann Pre-filed Testimony at 6 1 0  
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of the aquifer exclusion b~undaries.""~ The Evangeline Aquifer is the primary water source for 

Goliad ~ o u n t ~ . " '  In a general sense, the Evangeline Aquifer in the vicinity of the site currently 

serves as a source of drinking water. It remains undisputed that the Evangeline Aquifer serves as 

/he source of drinking water for a number of landowners living within the area of review for the 

Class I11   his is illustrated on Figure 4.1 of the In-Situ Application. More 

specifically, the portion of the aquifer requested for exempt status is a part of the Evangeline 

Aquifer and currently serves as a source of drinking water to many. Mr. Holmes testified that 

the closest water wells used for domestic purposes are only 75 to 80 feet east of the requested 

exemption boundary.'27 The applica~~t's own witness, Dr. Bennett, testified that the Braquet 

well, which is screened in the B-Sand approximately 75 to 80 feet east of the proposed 

exemption, is hydraulically connected back into the PA-1 mining area.'** 

In addition to testimony regarding a hydraulic connection between the mining area and 

off-site water wells, Neil Blanford, the expert hydrologist presented by the GCGCD offered 

unchallenged testimony that "the water supply for these domestic wells is obtained from the 

portion of aquifer upgradient of the wel~s""~ and that "based on the hydraulic properties of the 

Sand B aquifer, water within the proposed exemption zone will reach the Braquet wells within a 

period of 2 years."'30 Even Mr. Murry, the witness for the Executive Director, agreed that a 

"well, one foot or even further away if we pump it, it can draw water from the exempted area or 

certainly eventually water from the exempted area will flow to that well."'3' The pattern of 

"' 1 TR. 258:lO - 15 (Hollnes). 
Goliad County Exhibit 2; Kreneck Pre-filed Testinlony at 2:18 - 19. 

"' I TR. 258:lO- 15 (Holmes). 
I" 2 TR. 31 0 2 3  -25 (Holmes). 
'" 4 TR. 9273  - 9 (Bennett). 
'" GCGCD Direct Exhibit 3, Blandford Pre-filed Testimony at 1 2 9  - I0 
"O Id. at 12:l 1 - 14. 
"I 7 TR. 1367:4- 10 (MUITY). 
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movement of groundwater from the exempt area to off-site drinking water wells is well 

established. 

However, TCEQ did not find that connection to be sufficient to disallow the aquifer 

exemption. Despite the TCEQ's firm understanding that the Braquet well will ultimately 

produce water from the proposed exempted area, Mr. M u ~ ~ y ' s  ultimate conclusion regarding 

whether the exemption criteria was violated by this fact was simply "that's not the way we look 

at itn132 and that "it's just basically based on physical location of the well.'"" When asked on 

cross-examination where in the rules he bases his interpretation that water wells  nus st physically 

be located within the proposed exemption, he answered, "that is not in the rules."'34 

Two additional wells that are located at the Church southeast of the project site and down 

gradient from the proposed exemption are also sources of drinking water for human 

consumption.'35 No evidence was presented at hearing or included in either application that 

these wells are not hydraulically connected to the portion of the aquifer within the requested 

exemption. This Court also learned through cross-examination of the applicant's witness, Van 

Kelly, that the groundwater flow direction at the northwestern comer of the proposed PA-I is to 

the nor t l~west . '~~ Accordingly, all adjacent wells to the northwest of the proposed exemption 

area are also wells that are currently serving as sources of drinking water from within the 

requested exe~n~t ion. '~ '  The applicant has not considered the groundwater flow from the 

proposed exemption area and the receptors in the path of that flow. The applicant also failed to 

adequately characterize the transmissivity of the Northwest Fault, which has direct implications 

for water wells northwesterly of the site. Even if the Northwest Fault is sealing, UEC failed to 

"' 7 TR. 1367:4 (Muny). 
"" 7 TR. 1367:13 - 17 (Murry). 
"9 TR. I l5:18- 19 (Muny). 
I" UEC Exhibit 6, Holmes pre-filed Testimony at Exhibit 13, Figure 4.1 (In-Situ Application). 
1 %  UEC-Holmes Exhibit 20 at Fig. 5.3 (PAA Application). 
"' Goliad County Exhibit 1 ,  Clark Pre-filed at Exhibit 13. 
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characterize where the water will ultimately flow. The water would certainly not cease flowing 

when encountering a sealing fault - it will continue to migrate somewhere. The migrating water 

will be post-mining quality, which can reasonably be expected to contain between 6 and 8 mg/L 

of uranium. We know restoration is highly unlikely to occur. Accordingly, migrating water will 

be far more contaminated than the current conditions making it riskier for nearby water users. 

If the exenlption is granted, these wells will likely decline from good quality water to 

contaminated and undrinkable, within a relatively short time period. It is  simply absurd to think 

that the SDWA was designed to allow for such clear manipulatioil such that a well located just 

one foot outside the requested exeinpted area, would be denied the protection of a federal law 

designed to protect underground sources of drinking water. It just does not make any sense, and 

it coines as no surprise that neither Craig Holn~es nor David Murry were able to cite any 

statutory or regulatory authority in support of this interpretation. 

On the other hand, EPA in its writings about the role of exemptions to the SDWA offered 

insight to the reasoning behind the established technical criteria and standards for implementing 

the underground injection control program. As Dr. Clark, an expert witness for Goliad County, 

testified, "the underlying idea of an exemptioil was that one would be granted rarely, and only 

for situations where there was little hope that an aquifer would be used or made usable."'38 

Unlike Mr. Holmes and Mr. Mui-ry, Dr. Clark's testimony is based on EPA published 

comments.'39 Specifically, the EPA stated, "the intent of the exemption of mineral, oil or 

geotheilnal producing portions of aquifers from designation as underground sources of drinking 

water is to allow current production in such aquifers to continue undisr~~pted by these 

regulations. The exenzpfion is not intended as a green light to exempt any aqufer or iis portion 

I38 Goliad County Exhibit 1 at 29:s - 9 (Clark). 
139 Goliad County Exhibit 1 ,  Clark Pse-filed Testimony at Exhibit 30 (Federal Register). 
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~ ' h i c h  merely has the potential to be used in ihe,fi~itrre,for production p u ~ p o s e s . " ~ ~ ~  Two years 

later; the Agency did consider exempting aquifers for areas not yet producing minerals, but made 

very clear "[it] still wants to prevent the possibility of wholesale exemption of aquifers over 

large areas of the country simply because they are mineral bearing."14' 

In addition to the EPA commentary, the purpose of the SDWA is to ensure that "State 

underground injection programs . . . contain minimum requirements for effective programs to 

prevent underground injection which endangers drinking water sources,"142 Coupling the 

restrictive language for issuing exemptions fronl protection of the SDWA with the undisputed 

hydrogeologically connected domestic water wells to the proposed exempted portion of the 

aquifer, demonstrates that Dr. Clark's position is far more reasonable than that of UEC and 

TCEQ. As Dr. Clark explains, "the idea that somehow a portion of an aquifer meets the 'does 

not currently serve' part of the regulation because no one lives on a ranch at the moment or 

because owners can be persuaded to turn off their wells is ridiculous. It is also ridiculous to 

draw an exemption boundary to miss ranch drinking water wells by a few feet, just to meet this 

test."143 

b. Data indicates water within the proposed production areas is 
appropriate for human consumption 

Furthermore, 30 T.A.C. 5 331.13(~)(2) requires an applicant to  demonstrate that the 

aquifer, "until exempt status is removed . . ., it will not in the future serve as a source drinking 

water for human consumption" for at least one of the reasons identified in 30 T.A.C. 

331.13(~)(2). The federal regulations establishing criteria for obtaining an exemption are very 

clear. Title 40 of the Code of Federal Regulations, Section 146.4 explicitly states that an aquifer 

can be exempted if it "cannol now and will not in the future serve as a source of drinking ~ ~ n t e r "  

County Exhibit 1, Clark Pre-filed Testimony at Exhibit 30 (44 Tex. Reg. 78 (April 20, 1979) at 23743). 
141 County Exhibit I ,  Clark Pre-filed Testimony at Exhibit 30 (46 Tex Reg. 190 (October 1 ,  1981) at 46245) 
IJ2 42 U.S.C. S 300h(b)(l). 
143 Goliad County Exhibit 1, Clark Pre-filed Testimony at 30:15 - 19. 
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for at least one of the same reasons identified in 30 T.A.C. §331.13(~)(2) . '~~ one of those 

reasons is commercial quantities of ore. A second is that the water currently is not suitable for 

consumption. 

Craig Hohnes testified at hearing that the proposed exemption area "contains colnmercial 

quantities of ore" and, therefore, satisfies the necessary prerequisite for obtaining an aquifer 

exemption pursuant to 30 T.A.C. 5 331.13(c)(2)(A). However, simply because mineral bearing 

sands are present does not automatically meet the requirements for an exemption. The applica~~t 

must still prove by the preponderance of evidence that the aquifer portions within the proposed 

production areas cannot or will not serve as a source of drinking water.'" This requirement 

underscores the Federal Register excerpt stating that the aquifer exemption process is not to be a 

"green light" for mineral production. The water quality data admitted at hearing strongly suggest 

that, prior to the presence of UEC, the majority of the water throughout the proposed exemption 

was suitable as a source of drinking water for human consumption now and in the future. 

Regionally, the Regional Baseline Wells constructed and sampled throughout the project 

site were targeted for the heaviest ura~~ium concentrations. For example. a map included in 

Dr. Sass's pre-filed testimony as Exhibit 6 clearly illustrates that RBL wells located in Sand B 

were strategically placed in heavy uranium areas. This is no secret. In the In-Situ Application 

and in pre-filed testimoily of Mr. Holmes, it is clearly established that UEC was concerned that 

past baselines had been artificially low due to including too many samples from wells outside the 

mineralized zone.'46 However, in an attempt to mitigate its concern, UEC sampled 20 wells only 

in the heaviest mineralized areas, thus, establishing water quality that is arlificially of poorer 

quality than its true conditions. 

I"" See 40 C.F.R. 146.4(b). 
lqs Id ~~. 

'" UEC Exhibit 6, Holines Pre-filed Exhibit I3 at 12-1 (In-Situ Application) 
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Despite targeting the heaviest uranium concentrated areas, the water quality of the RBLs 

still does not indicate that the water within the proposed exemption cannot now or in the future 

serve as a source of drinking water for human consumption. The RBL data shows that water 

quality within the proposed permit boundary meets most EPA drinking water standards, 

including lead, arsenic and total dissolved solids ("TDS"). The only constituents with elevated 

levels in excess of the EPA standard are Uranium and ~ a d i u m . ' ~ ~  However, as explained above 

in Section KC., there is ample evidence, including the latter rounds of water quality data that 

strongly suggest these higher levels were artificially elevated by the actions of UEC. 

Round three of water quality samples for PA-I provide overwheln~ing evidence that 

drinkable water can, and does, coexist with and around uranium ore bodies. None of the 

eighteen wells sampled directly in the ore body in Sand B on round three of ihe testing detected 

concentrations above EPA drinking standards for uranium, arsenic, total dissolved solids or lead. 

The only constituent in excess of EPA drinking standards is radium. Unfortunately, the true 

levels of naturally occurring radium at PA-1 and throughout the site will be forever unknown due 

to the amount artificially liberated by UEC. An applicant should not be rewarded with an aquifer 

exe~nption by proving the water is undrinkable only because of its careless exploration and 

monitor well construction. 

c. Requested exemption includes large portions of the aquifer that are 
not mineral bearing with production capability 

Mr. Holmes has committed an additional flaw in his conclusio~l that UEC has satisfied all 

prerequisites for obtaining an aquifer exemption. When the requested aquifer exemption area is 

viewed in the context of the larger proposed Class 111 pennit area and the smaller proposed 

productions areas that contain economic ore-bearing sands, it is undisputable that the requested 

exemption area includes significant portions of the Evangeline Aquifer that do noi contain 

147 UEC Exhibit 6, Holmes Pre-filed Exhibit 13 at Table 5.5  (In-Situ Application). 
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production-level ore sands. On cross-examination, when asked "there's a lot of area in your 

proposed aquifer exemption area that is just open area", Craig Holmes agreed, "abs~lutely." '~~ 

I11 fact; approxiinately t w o - t h i r d ~ ' ~ ~  of the delineated exemption area does not bear minerals with 

production capability as required by 30 T.A.C. 5 331.13(c)(2)(C). Mr. Murry from the TCEQ 

has given presentations that such an exemption is improper.'50 As Mr. Murry explained at 

hearing, "the EPA feel[s] that Aquifer Exemption boundaries should be made smaller. ... 

[Rlather than having a very large area for the Aquifer Exemption, we should try to, if you will, 

minimize tl~ein." '~'  Accordingly, at an absolute minirnum, the requested exemption ought to be 

confined to the proposed production areas designated by the UEC geologists as Sands A, Sand B, 

Sand C and Sand D. 

Additionally, according to the testimony of Dr. Bennett and the definition of Aquifer as 

stated in 30 T.A.C. 5 331.2(6), each of these sands meets the definition of  aquifer.]j2 Therefore, 

not only should the exemption be confined horizoiltally, but vertically as well. In other words, 

four maps - one for each sandiaquifer - should be identified for the exemption request. There is 

no reason that water-producing sands that do not have cominercial levels of ore should be 

exempted simply because they occur either above or below mineral-bearing formations. There is 

ample testimony in this hearing that each of these sands is separated from the other by 

impermeable clay. That is why Dr. Bennett testified that these sands could each be considered 

aquifers.'j3 That is why the currently proposed exemption request must be denied. 

'" 2 TR. 30622 - 25 (Holmes). 
140 Figure 1-3 of the In-Situ Application identifies 156.631 acres of conilnercial grade ore and 423.8 acres as the 
total acreage of the requested exemption. 267.17 acres; or 63%, within the requested exemption does not bear 
commercial grade ore. 
150 Goliad County Cross-Examination Exhibit 21. 
151 7 TR. 3 2 1 2 -  19 (Murry). 
"'4 TR. 821 :12 - 822:2l (Bennett). 
1s; 4 TR. 821:l - 82219 (Bennett). 



The issues described above are not small details but rather go to the heart of the aquifer 

exemption process. The Evangeline Aquifer is important to Goliad County. It is why the 

County decided to seek party status - to protect our groundwater. We do not believe an 

exemption is appropriate because this aquifer is our only source of water for now and for the 

future. It is not unreasonable that we ask for the rules to be followed - that someone qualified 

draw the boundaries, that the boundaries reflect the rules, that the TCEQ make a serious inquiry 

into whether in fact this water is usable. The evidence indicates this water is usable and that 

games are being played with our health and our future 

d. Applicant has not demonstrated water outside proposed production 
areas are so contaminated that it would be economically or 
technologically impractical to render the water fit for human 
consumption 

Although the applicant did not appear to rely on 30 T.A.C. 5 33 1. I ~ ( c ) ( ~ ) ( c ) , ' ~ ~  the same 

analysis as indicated above would be appropriate. Tlie only water quality data that the applicant 

has purported to gather was from the uranium-bearing zones from each of the specific sands. 

The applicant has no water quality data from the majority of the proposed aquifer exemption area 

that does not contain production-level inineral deposits. Therefore, to the extent that the existing 

water quality data is proposed to be utilized in support of an aquifer exemption, it can only 

support an exemption for the mineralized portions of the various sands and not for the entire area 

shown in the application. 

F. Is the anplication sufficientlv protective of groundwater qualitv? 

UEC's exploration activity and well development have already proven detrin~ental to the 

USDWs within the proposed mining site. Both applications present future additional damage to 

this precious source of water that Goliad County citizens rely upon for drinking and domestic 

154 2 TR. 308:4 - 6 (Holmes). 



use. Sections II.S., 1I.T. and 1I.L of this Closing Argument explain that these applications are not 

sufficiently protective of groundwater quality. As explained in those issues, it is undisputed that 

USDWs exist at all locations UEC has proposed to mine. UEC has not proven by the 

preponderance of evidence that the USDWs throughout the proposed permit area are not suitable 

for human consumption. In fact, the water quality data strongly suggests othe~wise and the 

hydraulic and geologic data indicate that this water is currently, and has been for years, serving 

as a source of drinking water. Furthermore, as Goliad County will explain under Section ILL, 

the groundwater quality will decline once mining occurs and it is extremely uillikely that UEC 

will successfully restore water quality back to anywhere near its pre-mining conditions. 

Therefore, these applications are essentially requesting permits to contanlinate water with 

excessive amounts of uraniuin that is currently likely of drinking caliber, understanding that it 

will thereafter forever remain undrinkable. 

G.  Does the application adequately characterize and describe the geology and 
hydrology in the proaosed permit area. including fault lines, under the 
anplicable rules? 

It is an understatement to say that Goliad County disputes the characterization and 

description by UEC of the geology and hydrology at the proposed permit area. UEC has barely 

begun to detem~ine the geologic and hydrologic characterization of the Northwest Fault, which, 

according to Figure 1-3 of the In-Situ Application, is located directly in the middle of substantial 

amounts of uranium proposed to be mined. It has not determined the number of faults, the 

location of faults or the permeability of the faults. Until UEC further develops this information, 

the In-Situ Application presents major uncertainty as to impacts that faulting will have on mining 

and whether significant amounts of the ore-bearing sands can even be feasibly mined. UEC has 

also failed to co~~ec t ly  define local direction and speed of flow for the groundwater at the 

proposed project site. This overwheln~ing lack of information submitted by UEC is a violation 
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of 30 T.A.C. 331.122(2)(D) and has prevented the Comillission froin considering "maps and 

cross-sections, detailing the geologic structure of the local area." 

1. Northwest Fault Zone 

At best, UEC has presented conflicting viewpoints of the hydrologic propel-ties of the 

Northwest Fault and only a very general location of the fault, or faults. At worst, UEC has 

intentionally misrepresented the Northwest Fault as a single, sealing fault and further 

misrepresented that they have pinpointed its location and size. 

UEC is well aware of this uncertainty as exhibited by its internally created inap entitled, 

"Northern Fault Exclusion [sic] Area". This map was created by UEC geologists and 

encompasses an "Exclusion Zone" approximately 500 feet on each side of the Northwest 

~ault."' The logical implication of this map is that until the hydrology and geology of this area 

is better defined, UEC cannot know whether nlonitoring the proposed mining is physically or 

economically feasible. As Mr. Underdown acknowledged on cross-examination, the exclusion 

zone could indicate the area that cannot be mined because it would be too expensive or 

physically impossible to satisfy angle requirements of monitoring wells set forth in the TCEQ 

rules.'j6 Given the obvious grossly inadequate understanding of the Northwest Fault in many 

respects, it came as no suiprise that Mr. Underdown further testified that UEC had not 

determined how they will mine the production areas in the A, C and D sands in areas that 

straddle the fault.''' 

a. UEC withheld pump test data and will be unable to mine because it 
does not know whether Northwest Fault is sealing 

First, there is a real question as to whether the Northwest Fault is a barrier to groundwater 

flow. The evidence here is contradictory yet it was all provided by UEC. However, they were 

155 Goliad County Exliibit 1 at Clark Exhibit 22. 
I56 1 TR. 199:15 - 20025 (Underdown); 30 T.A.C. 33 1.103(a). 
I57 I TR. 202:15 - 18 (Underdown). 
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not very forthco~ning in how they provided this data. Dr. Bennett testified that "the [pump] tests 

thus show that the Northwest Fault is sealed with respect to both vertical and horizontal fluid 

movement." However, at hearing, Goliad County introduced the data from a 24-hour pump test 

conducted by UEC to determine whether the Northwest Fault was sealing.''' This data was 

reviewed by Mr. Murry who readily admitted that it indicated a hydrologic connection across the 

Northwest Fault. However, even though this pump test was provided by UEC in discovery, Dr. 

Bennett had never seen such data.'j9 Since he had not been provided this data, Dr. Bennett did 

not consider this pump test data in his evaluation of the hydrologic characterization of the 

Northwest Fault.'60 The only data Dr. Bennett looked at was "a four-hour pump test that was 

originally provided as part of the federal case. And in that particular pump test there was no 

response, and that's what I was using to eva~uate."'~' Dr. Bennett conceded that the 24-hour 

pulllp test is "certainly data that I would want to evaluate" and he "wish[ed] he could work with 

the data a little bit more."16' 

The primary witness regarding the interpretation of the 24-hour pump test data was 

Mr. Murry of the TCEQ. After reviewing the chart from the 24-hour pump test at the hearing,IG3 

which was the same graphic examined by Dr. Bennett at hearing,'64 Mr. Muny testified "there 

was a response which would indicate co~nmunication."'~~ This testimony directly contradicts the 

position of UEC that the Northwest Fault is sealing, meaning that there is no hydrologic 

connection across the fault. UEC has unquestionably failed to adequately characterize the 

IS8 Goliad County Cross-Examinatioil Exhibits 18 and 22. 
IS9 4TR.914:4-11;4TR.916:12-18;4TR.917:14-918:1 (Bennett) 
160 4 TR. 914:9 - 1 l (Bennett). 
''I 4 TR. 917.22 - 91 8:l (Bennett). 
'"4 TR. 91320 -25 (Bennett). 
163 Goliad County Cross-Examination Exhibit 22. 
164 Goliad County Cross-Examination Exhibit 18. 
165 7 TR. 89:15 -21 (Murry). 



geohydrology of the proposed mining site in the area of the Northwest Fault which is where most 

of the co~nmercial grade minerals are located. 

Arguably more disconcerting than the inadequate description of the geohydrology of the 

Northwest Fault is UEC's misrepresentation to the TCEQ that the fault is sealing. UEC had 

information in its possession that showed that the fault was NOT sealing and UEC failed to 

provide this evidence to Dr. Bennett, a respected University of Texas geochemist, before he 

offered pre-filed Of course, this 24-hour pump test data conflicts with Dr. Bennett's 

(and UEC's) position that the fault is sealing. Without this withheld information, Dr. Bennett 

offered his opinion that the geology of the site was dominated by a graben bordered on the 

northwest by a sealing fault that controls and isolates this portion of the Gulf Coast Aquifer. The 

existence of a sealing fault is key to his opinion yet he was never given the evidence that had 

been collected by UEC demonstrating the fault was NOT sealing. UEC cannot argue that this 

was an oversight: the 24 hour test was done a few days after the four hour test, UEC had the test 

for two years and readily available. Indeed, Craig Holmes (who is not a geoscientist and who 

was working on a contingency fee) did testify regarding the 24 hour test, wrongly concluding 

that it showed a sealing fault. In any event, UEC has no idea whether the fault is sealing or 

whether mining fluids will migrate through the fault during production of Sands A, C and D. At 

the least, they have failed to correctly characterize the geohydrology at the Northwest Fault 

b. UEC will be unable to monitor injection fluidsbecause UEC does not 
know the extent of the Northwest Fault Zone or where it is located 

Second, UEC has represented on its maps and cross-sections submitted to the 

Conl~nission in its In-Situ Application that the Northwest Fault is a single fault.'67 Dr. Clark, 

however, submitted a~nple pre-filed testimony and maps to indicate that the Northwest Fault was 

'" UEC Exhibit 6, Holmes Pre-filed - Exhibit 13, Figures 1-3 and 6.8 - 6 13 (cross-sections); UEC Exhibit 10 at 
37:14- 19 (Bennett). 
161 2 TR. 423:l (Holmes). 
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far more complex than a single fault.'G8 Craig Holmes ultimately conceded in his rebuttal 

testimony that "in the text of the [In-Situ] Application, ... UEC indicated that the Northwest 

Fault likely has more than one off~et.""~ At hearing, Craig Holmes referred to the fault more 

generally as the "Northwest Fault ~ y s t e m . " ' ~ ~  It is a misrepresentation to have drawn a single 

fault line to illustrate the geologic characterizations of the proposed mining site. 

Despite being well aware of the intricacies of the faulting, UEC merely mapped the faults 

based on stratigraphic offset of correlative beds as shown by the cross-sections in the In-Situ 

~ ~ ~ l i c a t i o n . ' ~ '  However, the logs used to create the cross-sections have considerable distance 

between them. Therefore, the cross-sections tell us very little about the actual faulting of the 

Northwest Fault ~ y s t e m . ' ~ '  It is unclear how UEC's depiction and location of the fault on its 

cross-sections is anything more than a guess. 

Craig Holmes - who is not a geoscientist - testified that the Northwest Fault System is 

about 50 feet wide.I7' Nowhere in the applications is this width supported. In fact, a closer look 

at the cross-sections in the In-Situ Application, specifically B-B', indicates that the distance 

between the two points sandwiching the fault zone on cross-section B-B' is 450 feet.'74 UEC has 

no way of knowing that the fault zone only comprises 50 feet of that distance. Multiple faults 

could persist throughout the 450 feet causing injection fluids to migrate vertically and 

horizontally. Dr. Clark put into evidence two cross-sections created by UEC, but not included in 

the In-Situ Application, which depict the Northwest Fault Zone as having multiple offsets.17' 

This is entirely contrary to the representation made in the In-Situ Application. 

'" Goliad County Exhibit 1 at ; Id .  at Clark Exhibits 11, 12, 15, 16. 18 and 21. 
''9 TR. 423: 1 - 4 (Holmes). 
17' 2 TR. 4221 1 - 20 (Holmes). 
17' UEC Exhibit 7; Issue G, Holmes Rebuttal at 6.14 - 15. 
17' 2 TR. 423:7 - 9 (Holmes). 
173 2 TR. 423:12 - 14 (Holmes). 
114 I I ~ .  
"j Goliad County Exhibit 1 at Clark Exhibits 12 and 15. 
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Even if Craig Hollnes is correct that the Northwest Fault System is approximately 50 feet 

wide, UEC has no way of knowing where that 50 foot area is located within the 450 foot distance 

between logs on cross-section B-B'. Accordingly, UEC will need to refi-ain from mining 

anywhere within the 450' foot area because they will have no clue where to place monitoring 

wells. It is no coincidence that this uncertainty is consistent with UEC's Exclusion Map 

included as Exhibit 22 to Dr. Clark's pre-filed testimony. Until UEC adequately characterizes 

the Northwest Fault Zone, UEC doesn't even know whether it can feasibly establish a 

nlonitoring system that will satisfy the TCEQ rules. At minimum, a potential 450 foot exclusion 

zone lies in the heart of the proposed PA-A, PA-C, and PA-D. This would have a significant 

effect on the economic feasibility of the entire mining project. At this point, issuing a permit for 

a Class 111 injection well would be entirely premature. 

c. Northwest Fault Zone must be adequately characterized in the In-Situ 
Application 

It comes as no surprise that UEC has chosen PA-B as its first mining location. PA-B is 

the only proposed production area that is clear of the colnplexity of the Northwest Fault System. 

At every opportunity, UEC has attempted to defer addressing the Northwest Fault System to a 

later date when it files PAA Applications for PA-2, PA-3 and PA-4. For example, Mr. 

Underdown testified UEC will take up the extent of an exclusion zone when PAA Applications 

are filed for those production areas.I7' In rebuttal to Dr. Clark's contentions regarding the 

inadequate characterization of the faulting, Mr. Holmes responded "UEC will have to further 

delineate the NW Fault when it files its applications for PA-2, PA-3 and  PA-^."'^^ However, 

UEC's position is contrary to the TCEQ Rules for in-situ mining applications. 

"' 1 TR. 20 1 :25 - 7.021 7 (Underdown). 
"' UEC Exhibit 7, Issue G, Holmes Rebunal at 5.1 8 - 19. 
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The TCEQ rules are not clear as to the type of detail that is required in an in-situ 

application, b ~ ~ t  do demand some detail. TCEQ Rule 30 T.A.C. 5 331.122(2)(D) states that an 

in-situ application is to include "maps and cross-sections, detailing the geologic sh.tlc1ui.e of the 

local setting." Additionally, TCEQ rule 30 T.A.C. 5 331.122(2)(E) requires that an applicant 

provide a "generalized map and cross-sections illustrating the regional geologic setting." Goliad 

County reads these rules to require sufficient detail to understand and consider the geologic risks 

and overall feasibility inherent in developing a mine site. Goliad County strongly believes that 

such detail is missing here. The TCEQ Commissioners requested this Court to determine Issue 

G, whether the "application adequately characterize[s] and describe[s] the geology and 

hydrogeology in the proposed permit area, including fault lines; under the applicable ru~es.""~ 

UEC has fallen far short of accurately and honestly characterizing the Northwest Fault System. 

2. Local Groundwater Flow 

UEC has also inadequately characterized the direction and speed of local groundwater 

flow the proposed project site. The In-Situ Application states the local groundwater flow is to 

the southeast, and the flow rate is approximately 6.7 feet per year.'79 However, UEC's own 

witness, Van Kelley, offered pre-filed testimony entirely inconsistent with the representations 

made in the In-Situ Application. 

Mr. Kelley was hired by UEC solely to provide "expert testi~nony ... in the area of 

groundwater hydrogeology."'80 Mr. Kelley testified that the "groundwater flow within the 

graben is generally to the e a ~ t . " ' ~ '  Adding to the confusion, Mr. Kelley testified at hearing that 

the only two piezometric for Sand B that were included in the PAA Application indicate 

178 TCEQ Interim Order, March 9, 2009 at p. 17 (issue G). 
179 UEC Exhibit 6 at Holmes Exhibit 13, p. 6-14 
1x0 UEC Exhibit 8 at 1 :7 - 9 (Kelley). 
18 '  Id. at 20:4 (Kelley). 
"' UEC Exhibit 6 at Hollnes Exhibit 20, Figure 5-3 (August 25, 2008); UEC Exhibit 6 at Holmes Exhibit 20, Figure 
5-3 (February 17,2009) 
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that some groundwater actually flows to the west. in PA-1.18' 111 other words, the PAA 

Application indicates that the direction of groundwater flow in one part of the site is in the exact 

opposite direction testified to what Mr. Kelley opined in his pre-filed testimony and what he had 

concluded from his model. The piezoinetric maps in the PA-I Application and Mr. Kelly's 

interpretation of them at the hearing also directly contradict the inforillation UEC included in the 

In-Situ Application that the flow is to the southeast. Relevant to continuing discussion of 

misrepresentation by UEC is the fact that Mr. Kelley had seen both maps prior to the hearing yet 

he never mentioned the western flow direction anywhere in his pre-filed testimony or depicted it 

in his B Sand model.Is4  he bottom line is based on UEC's In-Situ Application and UEC's own 

expert witness, there is contradictory testimony regarding the direction of groundwater flow and 

is certainly not adequately described as required by the rules. 

There is similar inconsistency with regard to the speed of groundwater flow. The In-Situ 

Application stated that the flow rate is approxilnately 6.7 feet per year. Mr. Kelley, again, 

UEC's own hydrogeology expert, testified in rebuttal that the flow rate in Sand B is actually 19 

feet per year.'85 Neil Blanford, testifying on behalf of the Goliad County Groundwater 

Conservation District testified that the water is migrating at approxiillately 40 feet per year.'s" 

Mr. Blanford's testimony has appeared to go unchallenged. The question remains, how fast is 

this water migrating? 

To make an inforilled decision regarding the potential effects of a uranium mining 

operation on nearby donlestic water sources, it is imperative the Coininission be provided 

adequate and honest information detailing the direction and rate of flow. UEC's careless 

18' 3 TR. 686:l 1 -687:lO (Kelley). 
/d. at 683:7 - 9; Id. at 683% - 684:; (Kelley). 
UEC Exhibit 9, Issue R, Kelley Rebuttal at 41:4 - 6 (Kelley). 

186 GCGCD Direct Exhibit 3, Blandford at 11:l l  - 14 (Neil Blanford testified water from the proposed aquifer 
exemption zone would reach the Braquet wells within two years. Craig Holmes testified the Braquet wells were 
approximately 75 to 80 feet from the proposed aquifer exemption. See 2 TR. 3 10:19 -25 (Holmes)). 
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representation of a southeasterly flow at 6.7 feet per year is very different from 19 feet or 40 feet 

per year. Until these two variables are adequately characterized, there can be no way of knowing 

how many nearby citizens are in jeopardy and how quickly contaminated water may migrate. 

H. Do the eeologic and hydraulic properties of the ~roposed  permit area 
indicate that the applicant will be able to complv with rule requirements? 

Goliad County does not believe that the geologic and hydraulic properties of the pem~it 

area indicdte that the applicant will be able to coinply with rule requirements. First, there is a 

major issue regarding the impact of Northwest Fault on this proposed mining permit. Simply 

stated, it may not be possible for the applicant to conduct mining in the vicinity of the Northwest 

Fault. As discussed already, there is more than adequate information in evidence to contradict 

the applicant's positioil regarding the Northwest Fault that it is sealing and a single fault 

structure. Since they were unable to accurately characterize the fault, they have violated the 

requirement of the rules that they adequately characterize geology and hydrology. However, the 

import of this conflict of information may be that the mineral deposits along the Northwest Fault 

may not be able to be mined in a manner that meets the monitoring requirement if not the 

requirement that mining fluid be contained. Until UEC sufficiently characterizes the "Northwest 

Fault System", it has no idea whether it will be able to confine mining solution as required by 30 

T.A.C. $33 1.102 or satisfy the monitoring requirements set forth in 30 T.A.C. 33 1.103. 

I. Does the applicant meet the a~plicable requirements for financial assurance 
under Texas Water Code 86 27.051, 27.073, and 30 TEX. ADMIN. CODE 
Chapters 37 and 331? 

Pursuant to 30 T.A.C. 5 33 1.143, an applicant must "prepare a written estimate, in current 

dollars, of the cost o f . .  . aquifer restoration for each production area authorization." Nowhere in 

the In-Situ or PA-1 applications does UEC estimate the cost for all four proposed production 

areas. UEC only included the projected costs of restoration efforts for PA-1. UEC has 
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overlooked a substantial amount of financial assurance that must be posted prior to obtaining a 

Class I11 Injection well permit or production area authorization. 

Moreover, the financial assurance sections in both the In-Situ and PA-I applications are 

difficult to follow in terms of how UEC calculated the necessary labor hours, treatment costs, 

and pumping, but it is reasonable to assume that UEC depended on its restoration table as its 

target to determine its clean-up costs. In other words, UEC needed to calculate an estimated cost 

to restore the aquifer within PAA-B to ,115 mg/L of uranium and 333.8 pCi of radium. 

However, these restoration goals UEC has proposed are far more lenient than actual groundwater 

quality. If Goliad County prevails on the issue of baseline, yet a pe~mit is issued, the financial 

assurance calculation should be required to be reevaluated to encompass the new restoration 

goals. Goliad County respectfully requests that this Court also to recommend that no permit be 

issued before UEC calculates restoration costs for all four production areas as required by 30 

T.A.C. 5 331.143. 

J. Is the application sufficiently protective of surface water qualitv? 

The permit application, the applicant witnesses and the Executive Director failed to 

consider the interaction between groundwater and the creeks bordering the mine pennit site. 

This interaction between grou~~dwater i~lcluding mining fluids and surface water offers an 

accelerated pathway from ore body in Sand A to a variety of exposures involved with the 

downstream creek contacts. As Dr. Clark stated in his pre-filed testimony, "it appears that sand 

A is collnected with Fifteen Mile Creek. Sand A is not completely confined in all areas, 

indicating possible connection with the surface water." Surface water enters Sand A where 

parts of it outcrop in the vicinity of the Northwest Fault zone. That recharge moves into and 

'" Goliad County Exhibit 2, Clark P1.e-filed Testiinony at 3 1 2 0  - 3 2 6 .  
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through Sand A, including the ore body in Sand A, and moves down gradient. The applicant did 

not describe, or perhaps even study the connection between Sand A and deeper sands on either 

side of and within the fault zone, but cross-sections A-A' and D"-D'" in the In-Situ Application 

make it clear that Sand A and Fifteen Mile Creek are at the same elevation in several places, and 

thus are c o ~ m e c t e d . ' ~ ~  This means that groundwater passing through Sand A, and down gradient 

from ore body in the A sand, re-enters the surface water system to the north in a short time and to 

the east in a somewhat longer time. 

K. Are local roadways sufficient to handle traffic to and from the proposed 
facility? 

Goliad County chooses not to brief this issue. 

L. Whether UEC's nroposal for restoration of groundwater to baseline levels as 
contained in the permit apnlication is reasonable and adequate? 

Given the vast history of uranium mining operations in Texas, it became evident at 

hearing that once mining is conducted at the Goliad site, water quality will never be restored to 

the proposed baseline levels. Mr. Underdown testified that the Goliad project would be his 

fourth milling site that restoration would be conducted under his leadership.'89 All three prior 

mines ~mder his supervision did not restore to baseline levels and ultimately requested 

amendments from the TCEQ to relax clean-up standards.'" Mr. Underdown's experience is not 

unique. Mr. Holmes testified that he has worked on 80 perceizt of all PAAs in Texas and that 

none of them had ever restored water quality back to originally established baseline 

conditions.19' I11 fact, based on available records at the TCEQ; in the history of in-situ uranium 

Is8 UEC Exhibit 6; Holmes Pre-filed Testimony at Exhibit 13, Figures 6.1 1c and 6.8 
Ig9 I TR. 21320 -24 (Underdown). 
190 1 TR. 21395 -2145 (Underdown). 
I" 1 TR. 248:16 -249:7 (Holmes). 
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mining in Texas, "no Production Area returned all ai~alytes to baseline."192 Of the 76 production 

area authorizations issued in Texas, an approximate 5 1 operators have applied for and received 

amendments to the origillally established baseline water quality.'93 Dr. Bruce Darling, an expert 

for Goliad County, offered ullchallenged testimony that the TCEQ records indicate that the 

agency has never denied an applicatioi~ for amended levels for restoration.Ig4 

The records show that amended restoration levels are major alleviations of clean-up 

obligations. For example, Dr. Darling's testimony identified the highest increase of cleanup 

standards for uraniuln was an 8,000 % increase.'95 The vast majority of the 51 amendments 

allotted for at least a doubling and tripling the amount of pellnitted contamillation to be left in 

the groundwater.196 The overwhelming evidence demonstrates that once mined, water quality at 

that location will be significai~tly deteriorated. The proposed Goliad project will be no different. 

In an attempt to obfuscate inevitable contamination, Mr. Underdown and Mr. Holmes 

reference advanced technology that will increase likelihood of restoring water quality to 

baseline. specifically, Ullderdowu testified that UEC is "pursuing technologies that will aid in 

getting the uranium back down to where it should be."Iy7 Similarly, Mr. Holmes testified, 

"reverse osmosis units delay the membranes and so on in the use, the low pressure. It's a big 

improvement." The In-Situ Application, however, notes that the restoration technology "for 

restoring groundwater back to levels consistent with baseline involves using native groundwater 

sweep and reverse osmosis."19s These proposed techniques for restoration are the exact same 

that have been used for more than twenty years. '" Attaclnnent A to Dr. Darling's report 

19' Goliad County Exhibit 4, Darling Exhibit 12 at p. 21. 
I93 Goliad County Exhibit 4 at 21 :27 - 29 (Dar l in~ pre-filed). 
191 Goliad County Exhibit 4 at 2 2 2  - 4 (Darling pre-filed). 
I" Goliad County Exhibit 4, Darling Exhibit 13 at Attachment E, PAA Longoria-2. 
196 Goliad County Exhibit 4, Darling Exhibit 13 at Attacli~nent E, generally. 

I TR. 193:15- 16 (underdown). 
'" UEC Exhibit 6, Hol~nes Pre-filed Direct Testimony, Exhibit 13 at 12-1 (In-Situ Application). 
199 Goliad County Exhibit 4, Darling Exhibit 13 at Attachment A, generally. 
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regarding amendments issued by the TCEQ clearly docunients that Reverse Osmosis and 

Groundwater Sweep have continuously proven unsuccessful at restoring groundwater to baseline 

at other mining sites.'00 Even Mr. Murry of the TCEQ testified that "essentially, technology that 

has been used in the past will be used in this Class 111 restoration activity."'0' Nowhere does the 

In-Situ Application or Mr. Holmes's testimony specify the new technology that will prove inore 

effective. 

Even if new tech11010gy does exist, there is absolutely nothing to suggest that it is any 

inore effective than past methods. This Court questioned Mr. Holnles if there had been any 

"attempt to apply the technology that now exists to the anticipated levels at the end of mining of 

this location to develop some model, benchmark ... as to how successful you might be in 

reaching baseline levels."z02 Mr. Holmes responded that no pilot plan will be conducted until 

after this proceeding goes to the Co~nmission for issuance of the peimit.203 Mr. Holmes admitted 

at hearing that UEC has not quantified the efficacy of any new technology.'04 It is a con~plete 

unknown at this point. 

Mr. Hohnes testified that a colnmon post-mining uranium concentration in the 

groundwater is between six and eight milligrams per liter.'05 As argued in Section III.B., 

"Restoration Table", the average uranium concentration at the first proposed PA is a mere .005 

milligrams per liter. It is incolnprehensible to permit contamination of an aquifer to this 

magnificent degree when it is fully understood that the restoration practices are no better than 

they have been in the past and will come nowhere close to restoring the groundwater back to 

baseline conditions. To make matters worse, Mr. Murry testified that once an a~nendinent is 

"' 6 TR.  147: 16 - 19 (Murry). 
"' 2 TR. 527:s - 16 (Holmes); 2 TR. 529:14 - 22 (Holmes). 
"3 TR. 52920 - 23 (Holmes). 
201 2 TR:  4121 - 17 (Holmes). 
'" 2 TR.  525:6 - 12 (Holmes). 



issued, there is no longer a requirement to monitor groundwater quality or its migration 

pattern.20"nce an alnendinent is issued, all down gradient well users will be left completely in 

the dark as to the safety of the water. 

M .  Will the applicant's proposed activities negatively impact livestock and 
wildlife, including endangered species? 

The applicant failed to demonstrate that releases from its mining activities would not 

negatively impact livestock and wildlife. Quite simply, the failure is because the expert charged 

with the analysis, Dr. Reagor, based his coilclusio~~s fundamentally on assurances provided by 

the applicant.207 Dr. Reagor relied heavily on Craig Holmes, who admittedly had no expertise in 

any of the engineering situations that were the subjects of the assurances and Dr. Reagor's 

investigation.'08 In each case of a pathway for contaminants to reach vulnerable receptors, 

Mr. Holmes assured Dr. Reagor that engineering procedures and inechanisins would be in place 

so that there would be no significant release. Dr. Reagor investigated no further and concluded 

no problems exist because there would be no contaminant in the air, water or soil to start with. 

For example, Dr. Reagor concluded that there would be no negative effect froin airborne 

releases based on a MILDOS analysis given to him by Mr. ~ o l m e s . ' ~ ~  To his credit, Dr. Reagor 

did ask a colleague to review it. However, Dr. Reagor did not know much about how a 

MILDOS analysis is conducted, and more importantly, never had the opportunity to question the 

210 engineer who designed the surface operation system responsible airborne releases. 

Dr. Reagor's experience mirrored that of the Protestants in that no one at the hearing was there to 

answer questions about any of the engineering representations made in the applications 

lo' 6 TR. 154: 1 - 4 (Mui-ry). 
'074TR. 1005:7 - 1006:5 (Reagor). 
'08 I TR. 243:12 - 245:6 (Holmes). 
'O' 4 TR. 1012:24 to 1013:6[Reagor] 
'I0 4 TR. 101224 - 1013:4 (Reagor). 



Dr. Reagor also concluded that there would be no harm to anilnals by means of 

contaminated groundwater because there would be no pathway of contamination for animals to 

encounter. He arrived at this conclusion relying on his understanding that the groundwater 

would be restored to its original However, Dr. Reagor again was relying on inforination 

filtered by Mr. Holmes and Mr. Underdown. Neither Mr. Holmes nor Mr. Underdown informed 

Dr. Reagor that their experiences with restoration had been fraught with failure."I2 As explained 

above in Section ILL., history clearly shows that restoratioil to baseline conditions will not occur. 

Accordingly, that changes Dr. Reagor's entire analysis which was based on the misrepresentation 

by Craig Holmes that groundwater at the mining site \vill be resto~ed. If mining is permitted, 

contaminated groundwater will ulti~nately serve as a pathway for contaminants to affect livestock 

and wildlife. To that end, Dr. Reagor did testify that the effect to cattle of consuming uranium 

"[is] primary to the kidneys . . . then you're going to get all kind of abdominal effects, affecting 

other Underlying Dr. Reagor's inadequate analysis of impacts to livestock appears 

that this issue is another example of information that might be detrimental to a part of the 

application, veiled from inquiry. 

N. Will the applicant's proposed activities negatively impact the use of 
property? 

Goliad County is ranching country, and the site area is no exception. Ranches large and 

small surround the proposed mining site. There are two issues about the ura~~ium mine's 

negative impact on property around the mining site: the potential for limited volume of 

groundwater available for ranch use as a result of the uranium mining, and the effect on the 

market for cattle fed and watered in the area around the proposed uranium mine. These negative 

211 4 TR. 1023:9-I4 (Reagor). 
"'4 TR. 1023:15 - 1025:14 (Reagor). 
"' 4 TR. 1029:7 - 15 (Reagor). 



impacts involve stigmas, but neither were researched and evaluated in the permit application. 

John Kuhl, UEC's expert witness testifying regarding impacts on wildlife and land use;l4 did not 

analyze offsite impacts prior to the 

First, the impact of limited groundwater on use of property is straightforward. Ranches 

in Goliad County depend on groundwater wells for their cattle, particularly in times of drought 

when dug stock tanks go dry. The uraniuill mining and restoration operation will require a 

significant volume of water. Once started, the water for mining must be uninterr~~pted ill order to 

maintain the so-called cone of depression, or inward gradient. This groundwater demand must 

be met to prevent migration of mining fluids, which means that surrounding water users may 

have to forego water use to ensure this supply. The Goliad County Groundwater Conservation 

District has the ability to restrict pumping on property around the mine area where such pumping 

may jeopardize the mine's ability to control mining related containii~ation.~'~ The specter as well 

as the reality will negatively impact the use and value of property around the mine site. 

Second, cattle raised around the ]nine site will be stigmatized by the proximity of the area 

ranches to the uranium mining operation. Mr. Kuhl openly acknowledged at hearing that the 

price of cattle would be impacted when someone finds out that cattle were drinking groundwater 

with uranium concentrations above the EPA drinking water standard.'17 Regardless of whether 

cattle actually drank water co~ltaining the proposed restored 0.1 15 mg/L of uranium, the stigma 

would still be a negative impact from the mining operation. Mr. Kuhl also agreed this stigma 

associated with the groundwater would extend to residential property values around the site as 

we11T8 

' I 4  5 TR. 1060:19 - 1061:6 (Kuhl). 
"' 5 TR. 1064:12-14 (Kuhl). 
"6 GCGCD Exhibit I, Dohlnan Pre-filed Testimony at 722-8:6; 5 TR. 1084:ll - 10855 (Kuhl). 
"' 5 TR. 1088:2 - 23 (Kuhl). 
"' 5 TR. 1041 :lo-104323 (Kuhl). 
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These examples make it clear that there will be negative effects on property surrounding 

the mine site in the form of reduced value and reduced oppol-tunity for sale of cattle produced on 

that property. However, both of these issues pale in comparison to the potential negative inlpact 

associated with the likely failure of UEC to be able to restore the groundwater after mining. The 

evidence at the hearing was overwhelming that the groundwater contaminated by the mining 

activity would not and could not be fully restored. Additionally, as testified to by Mr. Murry, no 

long-term inonitoring will be required if the amendment is granted to the restoration tables. 

There is no question that the act of leaving unmonitored and contaminated groundwater after 

mining will have a significant negative impact on adjacent property. 

0. Will the ap~licant's nronosed activities adverselv affect public health and 
welfare? 

First and foremost, it is undisputed that consumption of water containing elevated levels 

of uranium or radium is hazardous to one's health. Permitting an operation that will, by 

definition, solubilize uranium into groundwater that would otherwise remain in a reduced fonn 

is, itself, adverse to public health. These public health effects are heightened exponentially when 

the mining is proposed to be conducted in an area that is surrounded by citizens that use the 

groundwater for domestic and livestock purposes. Goliad County argued extensively under 

Section II.A, "Public Interest", that the proposed activities are adverse to  the public health. At 

this time, Goliad County incolporates Section 1I.A. and respectfully requests this Court make a 

finding that the proposed mining operatioil is adverse to the public health and welfare of Goliad 

County. Fui-ther, Goliad Couilty again raises the issue of the overwhellnillg evidence that it is 

not likely that reclamation will occur. It is simply unacceptable from a public health standpoint 

for there to be unmonitored, contaminated groundwater left to flow off of the site and onto 

adjacent property, which is what the evidence clearly shows will happen in  this case. 



P. Whether the proposed mining is in the recharge zone of the Gulf Coast 
Aquifer (Evangeline component)? 

The proposed mining will take place in the Goliad Fo~lnation. The Goliad Formation is a 

part of the Gulf Coast Aquifer. Geology witnesses, Dr. H.C. Clark and Dr. Galloway, agreed 

that the site is on the outcrop of the Goliad  orm mat ion."^ ~ e c h a r ~ e  to an aquifer takes place 

when precipitation falls on the outcrop and infiltrates downward until it meets the water table, 

where it then moves down gradient and is available to area water wells and as discharge to area 

streams. As Dr. Clark stated in his pre-filed testimony, his site visits and review of the drillers 

logs, Sand A, a component of the Goliad Folmation at the site, outcrops at a number of places 

across the proposed mine pennit site.220 The In-Situ Application also acknowledges that "Sand 

A [is] at the surface in the central part of the permit area and no overlying clay is present."22' 

In addition, the USDA soil map introduced at the hearing indicates that the site area 

includes a variety of soils.222 Generally, the soils were described by UEC's witness, Mr. Kuhl, as 

sandy or sand involved.223 Thus, these areas at the proposed project site are open to receive 

rainfall and allow it to infiltrate downward. All geology witnesses agree that the sands of the 

Goliad For~mation contain groundwater, and the sands on the site are no exception. 

There are other indicators that illustrate recharge, or infiltration to the groundwater 

system, takes place in the area where mining is proposed. A well to the south of the site, the 

Miles Stauss well, is part of the USGS measurement network for the area and that well shows the 

presence of tritium, a relic of atmospheric nuclear testing that took place several decades ago. 

Thus, rainfall corrtaining "bomb-pulse" tritiu~u fell on the surface in the 1940's or 50's, infiltrated 

"9 UEC Exhibit 6, Holines Pre-filed Direct, Exhibit 13 at 7-9 (In-Situ Application); UEC Exhibit I ;  Galloway Pre- 
filed Direct at 29-10; Goliad County Exhibit 3, Clark Pre-filed Testimony at 21-14. 
" O  Goliad Exhibit 1, Clark Pre-tiled at 2122- 22:27. 
"' UEC Exhibit 6, Holines Pre-filed Direct, Exhibit 13 at 6-14; Id. at 7-21 (In-Situ Application). 
?,> 
--- Goliad County Ex. 19 make sure 
"' 5 TR. 1075: 14- 1077:ll (Kuhl). 
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and entered the groundwater system and moved to the level of the screen of the Stauss we11."~ 

The applicant's testing program also found that the Duderstadt wells, in the vicinity of the 

Northwest Fault and just outside the proposed per~uit boundary, showed nitrate levels typically 

associated with agricultural activities."' This observation would indicate that water containing 

the nitrates has infiltrated and moved to the point of the Duderstadt well screens where it was 

sampled. In summary, the site is in the recharge zone of the Gulf Coast Aquifer and behaves no 

differently from the expected hydrogeologic response all across the outcrop of the Goliad 

Formation. 

Q. Whether the Gulf Coast Aquifer is a confined aquifer in the areas of Goliad 
County where UEC will conduct UIC activities? 

Goliad County has argued that the Gulf Coast Aquifer is not confined in the area where 

UEC proposes to conduct injection activities. Ultimately, all parts of the aquifer in the area of 

the Goliad Formation outcrop and are unconfined;226 groundwater makes its way through the 

aquifer system from recharge to discharge through water wells or into streams, albeit sometimes 

through a long and tortuous path. This proposed mine site is not isolated or somehow set apart 

from the Gulf Coast Aquifer system. The concept of confinement has meaning at several levels. 

To a layperson, the word connotes a restriction or containment on all sides. The hydrogeologic 

idea of confinement involves containment by low permeability geologic materials above and 

below an aquifer (but not on four sides) coupled with hydraulic behavior delllollstrating that 

confinement takes place. 

Sand A, the shallowest sand depicted by UEC in its applications, is clearly uncoilfined 

both by bounding layers and hydraulically. Dr. Bennett testified that "Sand A ... [is] not 

"4Goliad Exhibit 1, Clark Pre-filed at 23:9- 25. 
"j UEC Exhibit 6, Hol~nes Pre-filed Direct, Exhibit 13 at 5-9 (In-Situ Application). 
"6 Goliad County Exhibit I, Clark Pre-filed Testimony at 2 2 2 4  - 23: 6. 
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bounded by the low permeability layer above it. So, while it is isolated, it is not hydraulically 

confined." 227 Witnesses for Goliad County and GCGCD at the contested case hearing discussed 

that water can enter the surface in the mine permit site area and move vertically downward to the 

water table. This can occur at some distance below the ground surfaceE9 and below any clays 

that may bound Sand A above. Therefore, since Sand A in the mine permit area is not bounded 

over the entirety of the mine site by a low permeability clay layer above,230 and since water in 

Sand A is under water table conditions and does not rise above its upper bound, if any at all in 

existing wells, Sand A is also unconfined in hydrogeologic tenns. Furthennore, Sand A is 

unconfined in the area of the mine permit where the applicant plans to mine uranium, which is 

along the Northwest Fault. An outcropping of Sand A at the surface in the vicinity of the ore 

body in Sand A is illustrated by cross-sections A-A', B-B' and E-E' of the pennit application.23' 

These cross-sections offer additional support that Sand A is hydraulically unconfined. 

R. Whether minino fluids will migrate vertically or horizontally and 
contaminate an USDW (underground source of drinking water)? 

As indicated by Mr. Blanford in his pre-filed testimony, any borehole left unplugged "are 

likely conduits for migration between sand units, and vertical migration through these old 

exploratory boreholes should be expected, particularly in the vicinity of injection 

Mr. Blanford was able to identify that "61 of the [Moore Energy] boreholes [are] within the Sand 

B Production and Mine areas."233 At no point has UEC, or Dr. Bennett, confirmed that these are 

not pathways for vertical migration of mining fluid or contaminated groundwater. Dr. Bennett 

'" 4 TR. 880: 7-1 0 (Bennett). 
"' Goliad County Exhibit 1, Clark Pre-filed 2213-20; GCGCD Exhibit 3, Blanford Pre-filed Testimony at 44: 1-8. 
"' UEC Exhibit 6, Hol~nes Pre-filed Direct, Exhibit 13, figure 6-22 
'?%EC Exhibit 6, Holmes Pre-filed Direct, Exhibit 13 at 7-21. 
''I UEC Exhibit 6, Holmes Pre-filed Direct; Exhibit 13, Appendix C, figures 6.8a[A-A'], 6.9a[B-B'], 6.12[E-E'] 
"'GCGCD Exhibit 3: Blanford Pre-filed Testimony at 13% - 142.  
I" GCGCD Exhibit 3; Blanford Pre-filed Testiniony at 14:lO - I2 . 
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did not even check the plugging records of the Moore ~oreholes ."~ It is absurd to assume these 

boreholes are excluded from a rule that requires the information to be provided, especially when 

the required information is crucial to the protection of groundwater and considering UEC's poor 

compliance history including previously being issued a Notice of Violation for failure to plug 

exploratioll boreholes. 

If these boreholes are in fact pathways for mining fluids to migrate veltically, there will 

be direct communication between the pregnant fluids (containing the solubilized uranium) and 

each respective overlying and underlying portion of the aquifer. Specifically, in the B sand, 

there will be 61 pathways for the solubilized uranium to migrate vertically into sand A (and C). 

The latest round of data collected by UEC from the Overlying Monitoring Wells ("OMWs") 

indicates the water above the PA-I is very much suitable for drinking. In the latest round of 

satnpling, the highest reading of all nine OMWs for uranium is .016 mg/L, which is well under 

the EPA drinking water ~tandard.~" Similarly, the highest reading from any of the OMWs for 

radium concentration is 1 pCi/L, also well below the EPA drinking water ~tandard."~ This water 

is in grave jeopardy of being forever contaminated if mining is permitted to be conducted just 

beneath. 

Furthermore, Dr. Bennett testified that he had no pump test data froin the southeast 

In fact, no witness for UEC testified that the southeast fault is sealing. It also became 

clear that the Northwest Fault is also transmissive. Therefore, mining fluids will potentially 

migrate horizontally outside the proposed mining areas and to any water wells that currently 

exist, depicted on Figure 4.1 of the In-Situ Application. 

"4 4 TR. 8 1 2 1  1 - I3 (Bennett). 
'j5 Goliad County Exhibit 3, Sass Amended Pre-filed at Exhibit 13, OMW 6. 
'j6 Goliad County Exhibit 3, Sass Amended Pre-filed at Exhibit 13, OMW 3. 
"' 4 TR. 906:18 -20 (Bennett). 
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It is also in~pol-tant to note again that the evidence adduced a t  hearing is clear and 

unrebutted and basically unchallenged - no mine site has been reclaimed to the original 

reclamation tables. In all cases studied by Dr. Darling and known to Craig Holmes, the 

reclamation tables have been amended to leave behind higher levels of contaminants than was 

the case prior to mining. Further, Mr. Murry of the TCEQ testified that there are no 

requirements that such contamination be nlonitored subsequent to the amendment of the 

reclamation tables. In other words. it is hard to understand how the Judge, the TCEQ or anyone 

else can believe that contamination of USDW's will not occur. If conta~nination is left in the 

groundwater and no monitoring is required and if the groundwater is indeed flowing in some 

direction, it seems clear that horizontal migration will occur beyond the boundaries of the aquifer 

exemption zone and into otherwise usable USDWs. That is what will happen if this permit is 

issued. 

S. Whether there are anv USDWs within the iniection zones ~roposed by UEC? 

UEC proposes to inject fluid in order to recover uranium from ore bodies A, B, C and D, 

which lie within the proposed pennit boundary. All four sands are part o f  the Goliad Formation 

and, thus, the Evangeline Aquifer. It was established on cross-examination of Craig Holmes that 

"groundwater is the only water supply available to the persons that are living in the area of 

review and outside of the aquifer exclusion b~undaries.''''~ The Evangeline Aquifer, including 

its subsets, at and around the proposed UEC mine site meets the requirements of the 

Underground Source of Drinking Water [USDW] definition. Title 30, Chapter 331, Section 

2(107) defines Underground Source of Drinking Water (USDW) as follows: 

"' 1 TR. 258:lO - 15 (Holmes). 



"An 'aquifer' or its portions: 
(A) which supplies drinking water for human consu~nption; or 

(B) in which the groundwater contains fewer than 10,000 
milligrams per liter total dissolved solids; and 

(C) which is not an exempted aquifer." 

Under this definition, the water quality data demonstrates that every single proposed injection 

zone (PAAs A, B, C and D) contains an USDW. The average concentration for total dissolved 

solids (.'TDSn) for all RBLs in the A Sand is 539 mgl~.23g The average concentration for total 

dissolved solids ("TDS") for all RBLs in the B Sand is 614 I ~ ~ / L ! ~ ~  The average concentration 

for total dissolved solids ("TDS") for all RBLs in the C Sand is 542 m g / ~ . 2 4 1  The average 

concentration for total dissolved solids (.'TDSn) for all RBLs in the D Sand is 580 r n g l ~ . ~ ~ ~  All 

four wells are under the 10,000 mg/L limit. Not only did the water within the proposed injection 

zones qualify as USDW, but it also is below the Texas drinking water standard of 1,000 TDS. '~~  

The aquifers within the proposed injection zone also satisfy this rule as an USDW 

because the water within the proposed injection zones currently supply drinking water for human 

consun~ption. The sane reasoning articulated in Section E of this Closing Argument applies to 

this section. There is no barrier within the aquifer to prevent water within the proposed mining 

pennit to migrate down gradient to the adjacent domestic water wells. At this time, Goliad 

County incorporates Section I1.A of Issue E. 

Furthennore, UEC does not dispute that there are USDWs within the injection zones 

proposed. Mr. Holmes testified that "under the regulatory definition . . . the portions of Sands A, 

""EC Exhibit 6 at Holiiies Exliibit 13, Table 5.5 (In-Situ Application). 
"O UEC Exhibit 6 at Hollnes Exliibit 13, Table 5.5 (In-Situ Application). 
24i UEC Exhibit 6 at Holrnes Exhibit 13, Table 5.5 (In-Situ Application). 
"" UEC Exhibit 6 at Holmes Exhibit 13, Table 5.5 (In-Situ Application). 
"' UEC Exhibit 6, Hol~nes Pre-filed Direct at 1 I :9. 
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B, C and D that UEC proposes to mine all contain less than 10,000 ing1L and are not currently 

exempted.. . Therefore, they meet the definition of a U S D W . " ~ ~ ~  

T. Whether any USDWs within Goliad Countv will be adverselv impacted bv 
UEC's proposed in-situ uranium operations? 

UEC has requested an aquifer exemption for 423 acres. The vast majority of the water 

within that acreage has not been sampled by UEC. Water quality data obtained by UEC from the 

proposed production areas and area of review indicate the vast majority of the water within the 

requested exemption is suitable for humail consumption. Even the water samples taken directly 

in the heaviest concentrations suggest the water is suitable for human consunlption with the 

exception of radium. However; as previously mentioned, there is no way of knowing the true 

baseline of radium concentrations due to UEC's careless exploration and well development 

activity. Yet, if an exemption is granted, then, by definition, this water within will be authorized 

to be contaminated. 

It has been established that the water quality within a production zone will be 

significantly worse than pre-mining conditions. It has been firmly established that restoration of 

the water post mining has been an overwhelming failure. As such, Goliad County knows that 

once the USDWs within the proposed mining boundary are contaminated with solubilized 

uranium, among other constituents, the darnage is peilnanent. 

As explained above in Section II.E.2.a., Goliad County explained the hydraulic 

connection between the proposed exemptioil zone and donlestic water wells. Specifically, the 

two Braquet and the church wells to the southeast and all wells northwest of the proposed 

exemption were demonstrated to be down gradient. Dr. Bennett testified that he had no pump 

UEC Exhibit 6,  Holmes Pre-filed Direct at 77:17 -21. 
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test data from the southeast fault.'" In fact, no witness for UEC testified that the southeast fault 

is sealing. It also became clear that the Northwest Fault is also transmissive. Therefore, all 

water contaminated within the proposed exemption will potentially migrate to any of the water 

wells that currently exist, which are depicted on Figure 4.1 of the In-Situ Application. 

TCEQ rules make very clear that "no permit shall be allowed where an injection well 

causes or allows the movelnent of fluid that would result in the pollution of an underground 

source of drinking water."246  or the reasons stated throughout this Closing Argument, UEC 

cannot mine in the proposed area without some, if not all, of the water within the proposed 

production exemption areas being contaminated. Moreover, the hydrogeologic characterization 

suggests there is no barrier to prevent the conta~nination from migrating towards adjacent 

domestic water wells used by neighboring citizens of Goliad County 

U. Whether there is a "practical, economic and feasible alternative to an 
injection well reasonably available" within the meaning of that term as set 
forth in TWC 6 27.051(d)(2)? 

Goliad County is only one of many uranium deposits proposed to be mined in Texas. In 

fact, UEC has recently purchased an operation that is already in the process of extracting 

uranium. These other mines are alternatives to extracting the deposits identified at the Goliad 

Project. The water quality at the Goliad Project has not been shown to be unusable. Other 

locations may have poorer water quality. For example, Mr. Murry from the TCEQ testified that 

it would be preferable to conduct in-situ mining in locations where the water exceeded the 

10,000 total dissolved so~ids.'~' Every water quality ssunple taken at proposed Goliad Project 

detected less than 1,000 total dissolved solids, which is the Texas drinking water standard. 

Again, as argued extensively throughout this Closing Argument, the water quality for all 

'jS 4 TR. 906:lS -20 (Bennett) 
240 30 T.A.C. 5 331.5 
"' 6 TR. 1238:s - 14 (Murry). 



constituents appeared to have been below drinking water standards prior to UEC's presence. 

There are also uranium deposits within Texas counties that have county governments support for 

extraction. Goliad County and its citizens have been opposed to uraniunl mining since day one. 

It is not unreasonable for UEC to pursue mining in a county where the water is of poorer quality 

and the presence of UEC will be welcomed. 

As staled by Tex. Water Code 27.051 (d)(2), the Commission, in dete~mining if the use or 

installation of an injection well is in the public interest under Subsection (a)(l), shall consider, 

but shall not be limited to the consideration of ... whether there is a practical, economic, and 

feasible alternative to an injection well reasonably available. The Executive Director appeared to 

have not considered alternative sites in his evaluation of practicable and feasible alternatives to 

the proposed Goliad Accordingly, the determination that this project has no practical, 

economic, and feasible alternative overlooked two primary components - clean water and 
.. 

opposition from concerned citizens. 

The importance of the consideration of another site becomes more important in the 

context of the evidence at the hearing that reclamation had never been satisfactorily concluded in 

Texas and that every mine had in fact sought an amendment from the original restoration levels. 

This fact of the performance of in-situ mining in Texas must be considered in the analysis of site 

suitability. At the least, sites should be found that are not surrounded by groundwater users as is 

this site in Goliad County. The reality is that contaminated water will remain after mining and 

will not be remediated but will instead migrate off-site and despoil water wells nearby. This 

reality is why Goliad County has opposed this mine site. This reality is why a serious and 

informed analysis of alternative sites can and should be required prior to the issuance of this 

permit. 

14' 6 TR. 1237:7 - 12 (Mumy) 



111. APPLICATION FOR PROPOSED 
PRODUCTION AREA AUTHORIZATION UR03075PAAl 

30 T.A.C. 5 305.49(b) is general in nature and does not make clear the expectation of 

detail for each of the laid out requirements. On the other hand, 30 T.A.C. § 305.49(a) is much 

more detailed in terms of expectations for an application requesting a Class I11 injection well 

permit. Goliad County also understands that a production area authorization ("PAP) is a 

subsequent requirement to first obtaining the in-situ leach mining permit for the larger proposed 

illining boundary. As such, much of Goliad County's Closing Argument from the In-Situ 

Application portion is applicable to the PA-I. Primarily, this includes the issues of establishing 

baseline coilditions of the groundwater at the proposed site and the restoration process at the 

proposed production area. Goliad County will be incorporating various sections by reference at 

the appropriate juncture. 

A. Mine Plan 

Goliad County has opted not to brief this issue at this time. Should Goliad County be 

colnpelled to brief this at a later time, it will do so as necessary in its rebuttal closing argument. 

B. Restoration Table 

1. UEC cannot restore groundwater within the B sand production zone 
to baseline conditions 

The TCEQ rules una~nbiguously mandate that "groundwater in  the production zone 

within the production area nlust be restored when mining is complete."249 Pursuant to 30 T.A.C. 

33 1.107(a), "restoration must be achieved for all values in the restoration table of all parameters 

in the suite established in accordance with the requirements of [30 T.A.C.] 5 331.104(b)." As 

Goliad County has argued throughout its opposition to the In-Situ and PA-I Applications, it is 

vital that an applicant adequately and accurately define baseline water quality conditions for each 

"' 30 T.A.C. 5 33 I .  107(a) 



parailleter to ensure the integrity of the groundwater remains intact as historical records of 

uranium mine operations indicate, the unfortunate reality is that that, regardless of baseline 

conditions, groundwater is never restored to its pre-mining conditions. At this time, Goliad 

County incorporates Section ILL. in opposition to the PA-1 Application. As explained in 

Section II.L., the restoration technology proposed by the applicant is the same that has failed to 

restore groundwater for decades. UEC has provided insufficient evidence to satisfy its burden of 

proof to demonstrate that it will be able to restore the groundwater for all values in the 

restoration table at the production zone in the B sand as required by 30 T.A.C. 331.107(a). 

Equally troubling, UEC has co~npletely nlisrepresented baseline conditions and inadequately and 

inaccurately characterized the restoration values for uranium and radium. 

2. Inadequate Restoration Table 

Each permit or production area authorization shall contain a restoration table for all 

parameters in the suite established in accordance with the requirements of 5 331.104(b).'~~ 

Pursuant to 30 T.A.C. 5 331.104(a)(3). the samples used for establishing a restoration table must 

be "independent and representative water samples ... collected fro111 the baseline wells 

colnpleted in the production zone within the production area." Specifically, "a miniinunl of five 

baseline wells, or one baseline well for every four acres of production area. whichever is greater, 

shall be completed in the production zone within the production area."25' UEC has not collected 

representntive samples from the production area in the B sand ("PAA-1" or "PAA-B"), and, 

therefore, has failed to create an acceptable restoration table as required by 30 T.A.C. 

331.107(a). 

30 T.A.C. 5 331.107(a)(l) 
"' 30 T.A.C. 9 33 1.104(c). 



Establishing an accurate baseline with representative sainples is crucial because .'all valid 

analytical measurements shall be used to determine the suite of restoration parameters"252 when 

mining has ceased. As set out in Section II.C., the original samples utilized in the PAA 

Application were tainted by artificially elevated levels of uranium and radium caused by UEC's 

own exploration and well developnlent activities. Furthermore, when characterizing the baseline 

water quality, UEC omitted water quality samples that were actually representative samples, and 

which demonstrated much better water quality within the proposed production area. 

a. Water quality data 

UEC has proposed an uranium and radium baseline water quality at PAA-B as 0.115 

mgIL and 333.8 pCi/L, respectively."3 UEC derived these numbers with samples taken from a 

cornbilled eighteen wells: four RBLB wells, which were discussed in detail in Section II.C., and 

14 PTWs. However, the same eighteen wells were sampled for a second and third lime two 

years after the sample data submitted in UEC's PAA Application. The sampling results from the 

subsequent rounds of testing illustrate a remarkable difference and improvement in water quality 

that was never explained. 

The RBLBs were initially sampled on approximately July 12, 2007. PTWs I - 6 were 

sampled between April 29, 2008 and May 12, 2008. PTWs 7 - 13 were sampled between 

September 3, 2008 and September 9, 2008. PTW-14 was sampled on July 2,2008. The RBLBs 

and the PTWs were sa~npled for the second time between July 14,2009 and July 21,2009, over a 

year after the samples used by UEC to establish the baseline proposed in the PAA ~ ~ ~ l i c a t i o n . " ~  

When sampled for the second time, the average uranium concentration had dropped from 0.115 

Z52 Id. 
'j' UEC Exhibit 6 at Holines Exhibit 20, Table 5.4 (PA-1 Application). 
254 Goliad County Exhibit 3, Sass Pre-filed at Exhibit - 12 (PTWs sample dates); Goliad County Exhibit 4, Darling 
Pre-filed at Exhibit 12 (RBLB sample dates). 
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mg/L down to 0.029 n~g/L.'~' The same eighteen wells were sampled for a third time four 

months later between November 10; 2009 and November 16, 2009. Importantly, this final round 

of sampling detected an average uranium concentration of 0.005 nig/L, which is 23 times lower 

than the proposed baseline in the PA-1 ~ ~ ~ l i c a t i o n . " ~  In the third round of sampling, all 18 

wells detected a lower concentration than when sa~upled for the first time. Dr. Galloway 

acknowledged that this "is a significant change."257 Dr. Erskine and Dr. Bennett both 

acknowledged that these changes indicated a trend.25s Unbelievably, this data, and the change in 

concentration, is discussed at no point in the pre-filed or rebuttal testimony of Dr. Galloway, Dr. 

Erskine, Dr. Bennett or Mr. Holmes. 

Moreover, UEC never provided any of this sampling data to the TCEQ as part of its 

applications, despite the fact that 30 T.A.C. § 305.125(19) requires such data to be submitted if 

relevant and contrary to prior representations. UEC never amended its restoration table in its 

PA-I Application to incorporate this data. Yet, when UEC came across other data that was 

beneficial to its position, UEC amended its application. For example, the original PA-I 

Application only included samples for PTWs 1 through 6 (and four RBLBs). As stated above, 

PTWs 7 through 14 were sampled a few months after PTWs 1 through 6. PTWs 7 through 14 

detected substantially higher levels of uranium concentrations than PTWs 1 through 6. With the 

additional data obtained from PTWs 7 - 14, the average for baseline uranium concentration rose 

from slightly above the drinking water standard at ,033 mg/L, to the currently proposed ,115 

mg/L - more than three times higher. Tellingly, after receiving this data, UEC chose to amend 

its restoration table. 

235 Goliad County Cross-Examination Exhibit 1 
236 ld. 

'j7 1 TR. 6 6 1  - 8 (Galloway). 
'j8 I TR. 140:4 - 9 (Erskine); 4 TR. 8592 - 3 (Bennett). 
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Interestingly, according to Mr. Murry, UEC was not even obligated under the rules to 

amend its restoration table.'j9 UEC bad already submitted samples from four RBLB wells and 

six PTW wells for a combined ten wells. 30 T.A.C. § 331.104(c) requires one sample per 4 

acres. The production area in Sand B is approximately 36.1 acres,'60 which means that the ten 

original sa~nples were sufficient. For the first and only time, UEC attempted to go beyond the 

bare ininimun of the rule requirements - supplying self-serving data that would elevate the 

baseline average and relax clean-up standards. Of course, when UEC learned of the drastically 

lower concentrations of urai~i~irn detected in the second and third rounds of salnpling, UEC kept 

quiet. 

UEC's failure to include this information in its permit is not only manipulative of the 

baseline quality, but it is also a direct violation of 30 T.A.C. § 305.125(19), which requires 

prompt submission of relevant facts and information. The baseline proposed in the PA-1 

Application is not representative of true conditions. UEC intentionally withheld relevant 

infonnation contrary to its position, and, even worse, the evidence suggests that these latter 

rounds of sainpling are actually representative of baseline conditions and that the samples in the 

PAA Application were elevated by UEC. 

b. UEC solubilized uranium and liberated trapped radium 

Goliad Couilty has briefed this issue in detail in Section II.C., arguing that UEC has not 

adequately or accurately established the Regional Baseline. The analysis co~ltaiiled within that 

section, explaining the oxidation-reduction process, is equally applicable to the inadequate and 

inaccurately established baseline at the proposed production area in the B sand. The RBLB wells 

previously discussed were ~~tilized for both regional baseline and PAA-1 baseline. Second, the 

same pathways for oxygen to enter the subsurface that solubilized the uranium detected at the 

'597 TR. I 3  1 I:24 - 13 12:24 (Mulry). 
UEC Exhibit 6 at Holmes Exhibit 14 (In-Situ Application). 
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RBLB wells were equally present at the PTWs. In order to avoid redundancy, Goliad County 

incorporates Section 1I.C. from this Closing Argument in its entirety. 

The PTWs underwent the same jetting process explained in Section KC., and Mr. Mul-ry 

on behalf of the Executive Director testified that "air would have been introduced at the screen 

leve~."'~' Any solubilized uranium and liberated radium resulting from improperly plugged 

boreholes would have been detected when the PTWs were sailpled for the first time. Finally, 

UEC conducted two puinp tests in the proposed production area soon before sampling PTWs 7 - 

14. 

At hearing, Dr. Galloway testified that he stood by his published statement that 

"remobilization [of uranium] could occur if the aquifer chemistry of groundwater flow were 

changed by an outside stimulus, such as ... local groundwater dra~down."'~' Pump tests 

inherently cause local groundwater drawdown. The two pump tests conducted by UEC, PTW-1 

and PTW 6, were conducted on July 9, 2 0 0 8 , ~ ~ ~  which was approximately two months after 

PTWs 1 - 6 were sampled and approxi~nately two months before PTWs 7 - 13 were sampled. 

All 14 PTW wells are scattered within the 36.1-acre PAA-B. Yet, the uraniu~n concentrations of 

in PTWs 7 - 13 were drastically higher than than concentrations detected in PTWs 1 - 6. The 

lowest concerrtration detected from PTWs 7 - 13 is ,099 ing/L and the highest uranium 

colicentration at PTWs 1 - 6 was ,059 mglL. Every sample from PTWs 7 - 13 were significantly 

higher than the highest san~ple from PTWs 1 -6.264 Clearly, an outside stilnulus occurred to 

cause this change in concentrations. At a minimum, it was a contributing factor. Again, lnore 

notably, whei~ all 14 PTWs were sanipled for a third time, each well detected a drastic decline of 

"' 7 TR. l308:15 -22 (Muny). 
"' 1 TR. l l1:21 - 113:II (Galloway). 
'63 UEC Exhibit 6, Holines Pre-filed Testimony at Exhibit 20, appendix D (PAA Application). 
"' Goliad County Exhibit 3, Sass Pre-filed Testimony at Exhibit 12. 
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uranium concentration - not a single sample detected uranium over 0.01 mg/L which is one-third 

of the drinking water standard. 

UEC also developed and sampled 22 Baseline Monitor Wells (;'BMWs") that encircle 

PA-I. These wells were located 400 feet away and, when sampled for the first time, only two 

detected uranium concentrations above the EPA drinking water standard of .03 mg/L. Many of 

these wells also detected levels of radium under the EPA standards, further indicating the water 

surrounding PA-1 is suitable for drinking. When sampled for a second and third time at the 

exact same location, the BMWs demonstrated a decline in uranium concentration just as the 

RBLs and PTWs had showed. UEC cannot point to a single water quality sample fiom the third 

round of testing an RBLB, PTW or BMW that is in excess of the drinking water standard for 

uranium. Astonishingly, UEC has been entirely indifferent to this data in establishing baseline 

water quality at PA-I. UEC has not justified its failure to consider or use this data that is 

inconsistent with its original samples, nor has UEC explained how, in light of this data, its 

original samples could be representative of baseline water quality. 

As noted in the in-situ discussion, Goliad County argues that radium was released when 

the uranium was solubilized and elevated levels remain in the groundwater because, unlike 

uranium, radi~un does not precipitate when encountering reducing conditions. It is the position 

of Goliad County that UEC artificially increased the levels of radium for all three rounds of 

testing due to its negligent or intentional introduction of airloxygen into contact with the ore- 

bearing sands. 

UEC's only attempt to counter this data has been to talce the unreasonable position that 

the differences in concentrations are simply natural variability of UEC would 

have this Court believe that 4 RBLB wells; 14 PTWs and 22 BMWs sampled at the exact sane 

'" 1 TR. 141 :6 - 9 (Erskine) 



location, at the exact same depth, with only two years between sampling, showed a unanimous 

decline in uranium concentrations as a result of natural variability. This is simply unrealistic and 

not supported by science. Dr. Abitz explained at hearing, "the third round [of sanlpling] 

confirms what we saw in the secoild round, that the uranium levels have dropped in the ore zones 

due to the reduction of He further explained that in round one of the PTWs the 

samples detected "a high of about ,804 down to a value near the detection liinit of 0.005. That is 

. .. over a 2 order of magnitude swing. You do not see this variability in Round 2 or Round 3. 

And this strongly suggests a geochemical control on uranium concentration because the 

variability decreases after Round There is further evidence that the decline in uranium 

concentration was due to a reduction of oxygen: the data for the additional constituents that are 

redox sensitive, such as bicarbonate and pH. These constituents show a consistent range of 

variability throughout all three ro~inds of sa~npling, indicating they are not having an effect on 

768 the uranium concentration: 

The last round of sampling detected an average uranium concentration of 0.005 mg/L. 

Considering the circunlstances under which the first round of samples were taken, combined 

with the water quality data in the second round of sampling and the geologic-reducing 

environment at the proposed project site, these most recent samples are by far more 

representative of baseline conditions. Similarly, as previously explained in Section KC., the 

levels of radiuin concentration are artificially elevated as a result of being liberated, ouce the 

uranium was oxidized. 

UEC should not be rewarded for its duplicitous behavior, which has already jeopardized 

the sole source of drinking water in Goliad County. At a minimum, Goliad County respectfully 

requests that this Court find that UEC has failed to create a restoration table that reflects 

6 TR. 1114:13 - I6 (Abitz). 
'" 6 TR. 1 1  15:l - 7 (Abitz). 
'" 6 TR. 1 1  15:l I - 11 1 6 4  (Abitz). 



i.epresen/ative samples from the production area as required by 30 T.A.C. 331.107(a)(l) and 30 

T.A.C. 33 1.104(a)(3). 

C. Baseline Water Oualitv Table 

UEC has included what appears to be the Baseline Water Quality Table in its PAA 

Application as Table 6.1. This Table is nothing more than a compilation of invalid data that is 

not representative of the baseline groundwater conditions at the proposed project site. Goliad 

County has extensively briefed the inadequacy and inaccuracy of this data in Sections 1I.C. and 

1II.B. Goliad County incorporates those sections at this time. For the reasons articulated in these 

sections, Goliad County respectfully requests this Court find that UEC has submitted an 

insufficient Water Quality Table. 

D. Control Parameter Upper Limits 

In its application for PAA-1, UEC has identified chloride and conductivity as control 

parameters for excursion. At this time, Goliad Coullty is unopposed to the use of these 

constituents for this purpose. Should briefing this issue on rebuttal become necessary, Goliad 

County will do so at that time. However, Goliad County does object to the upper control limits 

set by UEC. 

UEC has proposed upper control limits for the production zone for chloride and 

conductivity at 210 mglL and 3,062 pmhos, respectively.269 UEC derived the values by "adding 

25% to the highest value recorded in the production zone nlonitor wells."'70 UEC has also 

proposed upper control linlits for the overlyiilg Sand A for chloride and conductivity at 730 

mglL and 3.062 pmhos, respectively.27' These values were derived by "adding 25% to the 

''' UEC Exhibit 6;  Holmes Pre-filed Direct, Exhibit 20 at 6-7 (PAA Application). 
"' id at 6-6. 
"' /d  at 6-7 
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highest value recorded in overlying Sand UEC's lnethodology for determining its upper 

limits exposes yet another attempt to lnanipulate the water quality data and cut corners. 

Nowhere in 30 T.A.C. 5 331.104(e) does it state that the applicant is to take the highest detected 

value and add an additiollal 25%. UEC's self-created methodology artificially raises the 

threshold for detecting an excursion. The end result will be potential excursions going 

undetected because, although concentrations of chloride and conductivity may be above the 

average concentrations of the respective wells, they are still below 25% higher than the highest 

sample taken. 

For example, the average chloride concentration in the overlying A Sand is 266 m g / ~ . ' ~ ~  

However, UEC selected the highest detected concentration of 584 mgi~:74 much higher than the 

average. Then UEC added an additional 25% of 584 to conclude that 730 mg/L should be the 

upper control limit for chloride. UEC has created a buffer of almost 500 rng/L of chloride that 

can reach the monitor wells in the overlying A Sand without UEC ever declaring an excursion. 

UEC has created a similar buffer with the upper colltrol limit for conductivity in the overlying A 

Sand. The average conductivity in the A Sand was 1,520 pmhos.275 However. UEC selected the 

highest detected conductivity at the overlying A Sand which was 2,450 p r n l ~ o s . ~ ~ ~  UEC then 

added an additional 25% of 2,450 pmhos to co~lclude that 3,062 pmhos should be the upper 

control limit for conductivity. Conductivity will essentially have to double during mining in 

order for UEC to declare an excursion. 

The upper limits as proposed have been established in a manner the will allow excursions 

to occur undetected. This is blatantly contrary to the purpose of 30 T.A.C. 331.104(e), which is 

to detect excursions. For the foregoing reasons, Goliad County respectfully requests this Court 

"' Id at 6-6.  
'73 Id. at Table 6.1 
274 Id. 
275 

276 Id. 



to recommend UEC uses the average concentratioils for the upper limits of the identified control 

parameters chloride and conductivity. 

E. Monitor Wells 

UEC has developed a monitoring well system that is inadequate to protect groundwater 

outside the proposed project area. Pursua~~t to 30 T.A.C. 5 331.103(a), "designated production 

zone monitor wells shall be spaced no greater than 400 feet from the production area, as 

detem~ined by exploratory drilling." Dr. Blanford testified on behalf of the GCGCD that the 

monitor wells were exactly 400 feet from the production area277 -the furthest distance allowable 

by the TCEQ rules. The wording of the rule clearly indicates that the Commission maintains 

some discretion as to whether to accept the placement by an applicant. As Dr. Blanford put it, 

"the regulations do not require that Production Zone monitor wells be placed 400 feet from the 

Production Zone, rather the 400 foot constraint is a maximum."278 

At the Goliad site, 400 feet is too far away to serve the purpose of "n~onitor[ing] for 

excursions that inay occur during the mining operation and allow for timely corrective action."279 
, 

Dr. Blanford ran siinulations for migration of contaminants at the project site and concluded that 

"there is extremely little chance, if any, that horizontal excursions will be detected at any of the 

Production Zone monitor wells during the period of active mining, let alone be detected in 

sufficiei~t time to actually allow for remedial action to be 

Mr. Murry of the TCEQ agreed with Dr. Blanford's opinion that, at those flow rates, 

contaminants would not reach the monitor wells 400 feet away.28' Mr. Murry also agreed that "if 

the nlonitoring is suspended, there would be no potential for detecting that movement until it 

277 GCGCD Exhibit 3, Blanford Pre-filed Testimony at 3 1 :I 8 -20 
278 Id. at 3 2 1 3  - 14. 
279 / r /  at32:4- 16. 
280 /d.at39:19-22. 
"' 7 TR. 1269:17 -24 (Muny). 
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reached a well off site."282 The end result from UEC's proposed locations for monitor wells 

would be "that a large portion of the Production Zone aquifer between the Production Area and the 

monitor wells can be contaminated during the mining process, and there is 110 effective way to 

monitor whether this portion of the aquifer is restored to 10 baseline conditions because there are no 

monitor wells in this interval. In fact, [Dr. Blanford] would expect that it will not be entirely 

restored, and the contaminated groundwater will continue to flow down gradient."283 If UEC is 

going to have any ability to ensure control over contaminants, it is vital that the monitor well system 

be brought in closer than the maximum distance of 400 feet. 

F. Cost Estimates For Aquifer Restoration and Well Plueging and 
Abandonment 

Pursuant to 30 T.A.C. § 331.143, an applical~t nmust "prepare a written estimate, in current 

dollars, of the cost o f . .  .. aquifer restoration for each production area authorization." Nowhere in 

the In-Situ or PAA applications does UEC estimate tlie cost for all four proposed production 

areas. UEC only calculated restoration efforts for PAA-1. UEC has overlooked a substantial 

amount of financial assurance that 111ust be posted prior to obtaining a Class 111 Injection well 

pennit or productioil area authorizatio~~. 

The financial assurance sections in both the In-Situ and PAA applicatiolis are difficult to 

follow in terms of how UEC calculated tlie necessary labor hours, treatment costs, and pumping, 

but it is reasolmable to assume that UEC relied on its restoration table as its target to detennine its 

clean-up costs. In other words, UEC needed to calculate an estimated cost to restore the aquifer 

within PAA-B to . I  15 mgIL of uralmi~ium and 333.8 pCi of radiu~li. However, tlie restoration goals 

UEC has proposed are far more lenient than actual groundwater quality. If Goliad County 

prevails on the issue of baseline, yet a permit is issued, the financial assurance calculation should 

"' 7 TR. 1269:25 - 12703 (Murry). 
'83 GCGCD Exhibit3, Blanford Pre-filed Testimony at 40:s - 10. 
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be required to be reevaluated to encompass the new restoration goals. Goliad County 

respectfully requests that this Court recommend that no permit be issued before UEC calculates 

restoration costs for all four production areas as required by 30 T.A.C. s 331.143 

G.  Other Information Required to Evaluate the Anplication 

Goliad County has opted not to brief this issue at this time. Should Goliad County be 

conlpelled to brief this at a later time, it will do so as necessary in its rebuttal closing brief 

H. Whether the Apnlication for PAAl complies with all Applicable Statutory 
and Regulatorv Requirements? 

1. Proposed production area will result in pollution of an underground 
source of drinking water 

TCEQ rule 30 T.A.C. 5 331.5 makes very clear that "no pennit shall be allowed where an 

injection well causes or allows the movement of fluid that would result in the pollution of an 

underground source of drinking water." It was established at hearing that the water quality 

within PAA-B will be significantly worse than pre-mining conditions. In an attempt to establish 

baseline water quality, UEC conducted relatively extensive sampling within PAA-B. Although 

UEC would have this Court believe the water is heavily contaminated, the data shows a very 

different picture. In the first round of sampling, only three of the eighteen wells detected levels 

of arsenic above the drinking water standard. Not a single sample detected concentrations in 

excess of drinking water standards for total dissolved solids2x4 or lead."' In the third round of 

sampling, not a single sample from the 18 wells detected concentrations in excess of drinking 

water standards for arsenic, lead, total dissolved solids or uranium. This water appears to have 

been suitable for drinking water. The only constituent that was detected above drinking water 

standards was radium. 

'8"exa~ drinking water standard for total dissolved solids is 1,000. See UEC Exhibit 6, Holmes Pre-tiled Dil-ect at 
Exhibit 20, page 5 -1 (PAA Application). 

Goliad County Exhibit 3, Sass Pre-filed Testimony at Exhibit 13 (Round 3 Lab Reports). 
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However. as it has been extensively briefed in Sections 1I.C. and III.B.2 of this Closing 

Argument, the radium concentrations are extremely elevated due to UEC's own actions that 

oxidized the uranium, liberating radium into the groundwater. Moreover, the samples were 

pinpointed to sample groundwater at the heaviest concentrations of uranium ore. The water 

quality data does not represent water quality throughout the PAA-B. Even so, post mining 

concentration of uranium can be expected to be between 6 m g L  and 8 mgIL. That is compared 

to the third round uranium concentration average of 0.005 milligrams per liter; 6 mg/L would be 

an increase by a factor of 1,200. 

Importantly, it has also been firmly established by the history of  the uranium mining 

industry that post mining restoration of the water within a production area has been an 

overwhelming failure. Goliad County knows that once the USDWs within the proposed mining 

boundary are contaminated with solubilized uranium, among other constituents, the damage is 

pernzanent. According to TCEQ records, a request for an amendment to  restoration limits has 

never been denied. If TCEQ issues an amendment, which can be expected, the extremely 

elevated levels of uranium will be left in the ground and will migrate down gradient. To make 

matters worse, Mr. Mul-ry explained the contaminated portion of the aquifer at PAA-B would no 

longer be ~nonitored.~~"obod~ will even know the extent of the contamination. This is an 

unacceptable outcome for Goliad County. 

As discussed above in Section II.E.2.a., Goliad County explained the hydraulic 

connection between the proposed exeluption zone and domestic water wells. Specifically, the 

two Braquet and the church wells to the southeast, and all wells northwest of the proposed 

exemption were demonstrated to be down gradient. Dr. Bennett testified that he had no pump 

"' 6 TR. 154: 1 - 4 (Muny). 



test data from the southeast fault.'87 In fact, no witness for UEC testified that the southeast fault 

is sealing. Additionally, it also became clear that the Northwest Fault is also transmissive. Due 

to the inadequacy of UEC's characterization of the hydrology of the project site, it is impossible 

to know the full extent of domestic water wells that are down gradient from PAA-B. Regardless, 

all contaminated water within PAA-B will potentially migrate to adjacent water wells that 

produce water currently being used for human consumption. These wells are depicted on Figure 

4.1 of the In-Situ Application. 

The proposed production area in the B sand is located from approximately 145 feet below 

surface to 181 below surface.288 The shallower depth of the proposed mining presents a greater 

risk relative to the C and D sand because of its practical use for domestic water wells. Not only 

- will mining PAA-B cause pollution of a USDW, but the evidence suggests it will directly 

contaminate water wells currently being used for domestic purposes. Allowing such an 

operation would be an egregious violation of 30 T.A.C. 5 331.5. 

IV. MISCELLANEOUS ISSUES 

A. Transcript Costs 

The Cominission's rules provide the transcript cost will not be  assessed against the 

Executive Director or OPIC. The Commission's rules also provide a list of factors to be 

considered when determining a proper allocation of transcript Goliad County believes 

"the fina~lcial ability of the party to pay the costs" is a11 iitnportailt consideration in determining 

that Goliad C o u ~ ~ t y  should pay no costs of the transcript, or at 111ost a very limited amount. 

Goliad County's participation was on behalf of its citizens. As a govemlllental entity all costs 

are covered directly from tax dollars. For this reason, Goliad County allocated a limited amount 

of funds for its opposition. 

'" 4 TR. 906: 18 - 20 (Bennett). 
UEC Exhibit 6, Holmes Pre-filed Direct at Exhibit 13, Table 6.1 (In-Situ Application) 

'x9 30 T.A.C. 5 80.23(d). 
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In addition to monetary concerns, Goliad County believes that certain equity issues 

dictate that full transcript costs be awarded against UEC. Without this hearing process, certain 

issues would never have been officially before the TCEQ. For example, without Goliad 

County's participation the infonnation regarding the Northwest Fault and its penneability would 

not have been presented. But for the involvement of Goliad County, the additional data from 

Rounds 2 and 3 of testing would not have been presented. As testified to by Mr. Murry, he was 

unable to consider this information because it was not submitted by the applicant to the 

Commission. Without the involvement of Goliad County, there would have been no information 

before the Commission regarding the violations of Railroad Commission rules by UEC; the staff 

of the TCEQ did not consider such information. Without the involvement of Goliad County, 

there would have been no consideration of the details of the failure to reclaiill the groundwater in 

50+ sites in South Texas. Without the iilvolvement of Goliad County, there would have been no 

detailed development of the role of airloxygen in the solubilizing of uranium. Goliad County 

raised critical information that should have been part of the application but was not. Goliad 

County has done a service for the TCEQ and should be rewarded and should not have to pay. 

V. CONCLUSION 

The citizens of Goliad County are angry about the manner in which UEC has gone about 

these applications and the manner in which UEC has misrepresented data and infor~uation. 

Goliad County has participated because it wanted to fight to protect its citizens' groundwater, 

which is the lifeblood of Goliad County. Groundwater must be protected. 

This hearing process has shown UEC to not be tl.ustwo~thy. Rather than bring new 

information to the Comlllission staff, UEC chose to ignore it. Rather than complying with the 

rules of the Texas Railroad Commission for exploration mining, UEC chose to violate them time 

after time. Rather than sponsor its applicatiolls with objective professional geoscientists, UEC 



chose to rely on a single witness that lacked technical qualifications and that had a direct 

monetary interest in the issuance of this permit 

For the reasons set out in this summary argument, Goliad County recommends denial of 

the In-Situ Application and the aquifer exemption request. As it is impossible to receive a PA 

authorization without an in-situ permit, Goliad County recommends no action on the PA-1 

request. If by chance the recoinmendatioll is made to issue the In-Situ pe~mit and Aquifer 

Exemption, the11 Goliad County respectfully requests denial of the PA-1 Application 

VI. FINDINGS OF FACT 

Protestant submits the following proposed Findings of Fact: 

1. The Evangeline Aquifer is the sole source of water for Goliad County. (Goliad 
County Exhibit 2, Kreneck Pre-filed Testimoily at 3:18 - 19). 

2. There are approximately 5,000 domestic and livestock water wells located across 
Goliad County. (GCGCD Exhibit 1, Dohmann Pre-filed Testimony at 6: 10). 

3. Groundwater is the only water supply available to the persons that are living in 
the area of review and outside of the aquifer exclusion boundaries. 1 TR. 258: 10 - 15 (Holmes). 

4. The professional engineer responsible for signing the technical report of the In- 
Situ and PA-I Applicatioils is Harry Anthony. 

5. Harry Anthony is the Chief Operating Officer for the applicant, UEC. 

6. Applicant did not present Mr. Antholly as a testifying witness in support of either 
application. 

7. Applicant did not present a single licensed professioilal engineer or registered 
professional geoscientist responsible for sealing any document in either application. 

8. Applicant presented as its primary witness an eellvironmental consultant, Craig 
Holmes, who owned 75,000 stock options in Uranium Energy Colp as a contillgent fee stake in 
this proceeding. 1 TR. 242:14 - 243:l (Holmes). 

9. Mr. Holmes divested himself of his Uranium Energy Corp stock options the 
morning that the contested case hearing began. 2 TR. 289:21 - 290:6 (Homes). 

10. Mr. Holines drafted the vast majority of the In-Situ Application. 2 TR. 325:20 - 
329:4 (Holmes). 



11. Mr. Holmes possessed 75,000 stock options when he wrote his pre-filed 
testimony. 1 TR. 242:25 - 246:I (Holmes). 

12. Applicant withheld data fiom Dr. Bennett regarding results from a 24-hour punlp 
test conducted to detennine the transmissivity of the Northwest Fault region. 4 TR. 914:4 - 11; 
4TR.  916:12- 18; 4TR. 917:14-918:l (Bennett). 

13. Applicant did not include the results from a 24-hour pump test in the In-Situ 
Application of PA-I Application. 7 TR. 89: 15 - 21 (Murry). 

14. Executive Director testified that the results fro111 tlze 24-hour pu~np test show a 
response, which would indicate communication across the Northwest Fault. 7 TR. 89:15 - 21 
(Murry). 

15. Applicant failed to provide the Co~nmission as part of either the In-Situ or PA-1 
Applications with the second and third rounds of water quality data from the Regional Baseline 
wells in the B Sand, PTW wells and BMW wells. 

16. Public Interest review by Executive Director only considered positive aspects 
provided by the Applicant. 6 TR. 1234:8 10 (Murry). 

17. The three main factors considered by the Executive Director in his Public Interest 
review were using In-Situ methods rather than open-pit, job creation and uranium supplied for 
energy. 6 TR. 1229:9 - 1230:ll (Murry). 

18. The application does not provide the number of jobs that will be created as a 
result of issuing this Class 111 injection well pennit. 6 TR. 1233:9 - 17 (Murry). 

19. The application does not provide a demonstration of the alnount of pounds of 
uraniuln that will be produced in terms of benefiting the public interest. 6 TR. 1233:2 - 4 
(Murry). 

20. According to TCEQ documents, no production area has been denied a restoration 
amendment. Goliad County Exhibit 4, Darling Pre-filed Testimony, Exhibit 13. 

21. Craig Holmes has worked on 80 percent of all production areas in Texas and that 
none of them had ever restored water quality back to originally established baseline conditions. 1 
TR. 248:16 - 249:7 (Holmes). 

22. All three prior mines under Bob Underdown's supervision did not restore to 
baseline levels and ultinlately requested anlendments from the TCEQ to relax clean-up 
standards. 1 TR. 213:20 - 24 (Underdown). 

23. If and when a restoration amendment is granted by TCEQ, all monitoring 
requirements cease. 6 TR. 154:l - 4 (Murry). 



24. TCEQ docunlents illustrate that 51 past production area authorizations have 
received restoration amendinents. Goliad County Exhibit 4, Darling Pre-filed Testinlo~ly, 
Exhibit 13. 

25. The applicant's compliance history with respect to the exploratory drilling that 
was conducted pursuant to the Railroad Comlnission authorization for that activity is relevant to 
the permit applications in this hearing. Prehearing Conference TR. at 8:22 - 9:l (Judge 
Wilfong). 

26. Applicailt was issued a Notice of Violation by the Texas Railroad Commission. 
Goliad County Exhibit 4, Darling Pre-filed Exhibit 3. (Notice of Violation). 

27. Applicant failed to restore the surface of 74 of 117 mud pits. Goliad County 
Exhibit 4, Darling Pre-filed Exhibit 3. (Notice of Violation). 

28. Applicant failed to properly plug 5 of 14 borelioles located by the Texas Railroad 
Commission. Goliad County Exhibit 4, Darling Pre-filed Exhibit 3. (Notice of Violation). 

29. Applicant left open 139 exploration boreholes beyond the 48-hour time period 
within which they were required to co~iduct plugging operations. Goliad County Exhibit 4; 
Darling Pre-filed at 11 :25 - 27. 

30. 18 of 20 exploration borelioles that were converted by applicant to baseline water 
quality wells were not cased within the required 48-hours. Goliad County Exhibit 4, Darling Pre- 
filed at 12: 13 - 14; Id. at 12:20 - 22; See also id. at Darling Pre-filed Testimony, Exhibit 8. 

31. A gainlna ray survey conducted by the Texas Railroad Coinmission concluded 
that 22 of the 132 boreholes/mud pits examined had radioactivity greater than ambient levels. 
Goliad County Exhibit 4, Darling Pre-filed at 10:25 - 27. 

32. The In-Situ Application does not contain a calculation of necessary financial 
assurance for restoration of all four proposed production areas. 

33. The PAA-1 does not contain a calculation of necessary financial assurance for 
restoration of all four proposed production areas. 

34. At the time of cessation of mining, one would expect to see uranium 
coiicentratio~ls from between 6 to 8 milligrams per liter in the groundwater. 2 TR. 525:l - 16 
(Holines). 

35. Applicailt has proposed 0.401 lnilligralns per liter of urailiu~n as regional baseline 
conditions at the proposed project site. In-Situ Application, Section 5. 

36. All twenty wells used for determining regional baseline water quality were 
located in the proposed production areas, which only encollipasses a coinbilled 156.631 acres. 
UEC Exhibit 6, Hohnes Pre-filed Direct, Exhibit 3. 



37. The permit area is approximately 1139 acres in size. UEC Exhibit 6, Hohnes Pre- 
filed Direct, Exhibit 3. 

38. Applicant did not collect any water quality data within the proposed mining 
permit boundary from outside the proposed production zones. 2 TR. 340: 11 - 13 (Holmes). 

39. Applicant has not established baseline water quality for any area outside proposed 
production areas. 2 TR. 340:ll - 13 (Holmes). 

40. Regional Baseline Well RBLC-2 detected 6.68 mg/L of uranium, approximately 
23 times higher tha11 the next highest detected level of all 20 RBLs. In-Situ Application, Section 
5. 

41. After removing the 6.68 111glL sample from his calculation, witness for applicant 
concluded that the average uranium concentration was .07 mg/L - nearly 6 times lower than 
applicant's established Regional Baseline. 4 TR. 934:2 - 3 (Bennett). 

42. When sampled for the first time, the RBLBs yielded an average uraniu~n 
concentration of 0.052 mg/L. 

43. The RBLs were sampled again approximately two years later and the average 
uranium conce~ltratio~l plummeted to 0.007 mgIL, more than seven times lower and well within 
compliance with the EPA standard for human consumption. 

44. Executive Director did not consider the second or third round of water quality 
data in its evaluation of the In-Situ Application or the PA-1 Application. 7 TR. 1312:21 - 24 
(Murry). 

45. When in reduced form, uraniu~l~ will readily react with oxidants and thereby 
become oxidized. UEC Exhibit 1, Galloway Pre-filed Direct at 15:7 - 11. 

46. When uranium is oxidized, it becomes readily soluble. UEC Exhibit 1, Galloway 
Pre-filed Direct at 15:7 - 1 I. 

47. When in oxidized form, uranium will readily act with reductants and thereby 
becoiue reduced. UEC Exhibit 1, Galloway Pre-filed Direct at 15:7 - 11. 

48. When uranium is reduced, it precipitates -in other words, it drops out of solutio~l 
and into mineralized form. UEC Exhibit 1, Galloway Pre-filed Direct at 15:7 - 11. 

49. Rainwater contains dissolved oxygen. 1 TR. 32:24 (Galloway). 

50. All monitor wells are developed to remove the residual drilling fluid in order to a 
representative sanlple of the fo~mation. 1 TR. 215:14 - 19 (Underdown). 

5 1. Jetting is a method used by the applicant to remove the residual drilling mud. 1 
TR. 216:3 - 5 (Underdown). 



52. Jetting would introduce air at the screen level of each well. 7 TR. 1308:15 - 22 
(Murry). 2 TR. 380:5 - 17 (Holmes). 

53. Each borehole left open for longer than 48-hours served as a pathway for 
rainwater, which is an oxidizing agent to uranium. 

54. Each Regional Baseline Well that remained uncased for longer than 48-hours 
served as a pathway for rainwater, which is an oxidizing agent to uranium. 

55. When uranium becomes soluble, any decay products such as radium are freed 
from the ore body and, therefore, become soluble. Thus, radium can enter groundwater by 
dissolution of uranium ore. Goliad County Exhibit 3, Sass Pre-filed Testimony at 10:10 - 12; 1 
TR. 144:4 - 9 (Erskine). 

56. Between the first and second time sainpled: RBLB-1 increased from 393 
picocuries per liter ("pCi/LX) to 764 pCi/L (94.4%); RBLB-3 increased from 11 1 pCi/L to 446 
pCi!L (302%); RBLB-4 increased from 37.2 pCi/L to 87 pCi!L (134%); RBLB-5 increased 
from 1090 pCi!L to 1210 pCi/L (1 1%). 

57. No determination has been made by abplicant as to how they intend to mine 
around the Northwest Fault zone. 1 TR. 202:15 - 17 (Underdown); 6 TR. 124:5 - 8 (Murry). 

58. Applicant did not provide map in either the In-Situ Application or the PA-I 
Application that depicts the proposed locations for the injection wells. 

59. Applicant did not provide map in either the In-Situ Application or the PA-1 
Application that depicts the proposed production areas. 

60. Applicant failed to provide a tabulation of reasonably available data on all wells 
within the area of review which penetrate the proposed il~jection zone. 

61. Over 1,000 exploration borel~oles were drilled by applicant or drilled by Moore 
Energy company, purchased by applicant. 

62. No information regarding the drilling, plugging, depth or location was provided in 
either the In-Situ or PA-I Applications. 

63. Applicant did not check the plugging records to detennine whether exploration 
boreholes drilled by Moore Energy company were plugged. 4 TR. 812:11 - 13 (Bennett). 

64. Proposed aquifer exemption was delineated by Craig Holmes. 2 TR. 299:13 - 19 
(Holmes). 

65. Craig Holines is not a licensed professional geologist or licensed professional 
engineer. 2 TR. 296:13 - 16 (Holmes). 



66. The combined acreage of all four proposed production areas is 140.2 acres. UEC 
Exhibit 6, Hol~nes Pre-filed at Exhibit 3 (Goliad Project Map). 

67. The acreage of the applicant's aquifer exemption request is 423.8 acres. UEC 
Exhibit 6, Holmes Pre-filed at Exhibit 3 (GoIiad Project Map). 

68. Proposed aquifer exemption cuirently serves as a source of drinking water 

69. There are approxi~nately 5;000 domestic and livestock water wells located across 
Goliad County. GCGCD Exhibit 1, Dohmann Pre-filed Testimony at 6:10. 

70. The Evangeline Aquifer is the primary water source for Goliad County. Goliad 
County Exhibit 2; Kreneck Direct Testimony at 2:18 - 19. 

71. Braquet water well located in the B Sand is hydrologically connected back into 
the proposed exemption bou~~dary. 4 TR. 927:5 (Bennett). 

72. Two wells located at a nearby church are hydrologically connected back into the 
proposed exemption boundary. 

73. Third r o u ~ ~ d  of sampling at PA-1 demonstrates that water quality meets the 
drinking water standards for uranium, lead and arsenic. 

74. Sand layers above and below proposed production areas do not satisfy the 
prerequisites necessary to obtain exempt status. 

75. Applicant has not characterized the transmissivity of the Northwest Fault system 

76. Applicant has not characterized the nunlber of faults located within the Northwest 
Fault system. 

77. Applicant has not characterized the exact location of the fault(s) in the Northwest 
Fault system. 

78. Applicant has not adequately described the directional flow of the local 
groundwater at the proposed mining site. 

79. The In-Situ Application states the local groundwater flow is to the southeast, and 
the flow rate is approximately 6.7 feet per year. UEC Exhibit 6 at Hol~nes Exhibit 13, p. 6-14 

80. Applicant testified at hearing that the only two piezornetric maps for Sand B that 
were included in the PAA Application indicate that some groundwater actually flows to the west 
in PA-I 3 TR. 686:ll - 687:lO (Kelley). 

81. Applicant has not adequately described the flow rate of the local groundwater at 
the proposed mining site. 



82. Applicant testified in rebuttal that the flow rate in Sand B is actually 19 feet per 
year. UEC Exhibit 9, Issue R, Kelley Rebuttal at 41.4 - 6 (Kelley). 

83. Reverse Osmosis and Groundwater Sweep are restoration technologies that have 
been used for over twenty years. Goliad County Exhibit 4, Darling Exhibit 13 at Attachment A, 
generally. 

84. No demonstration of effectiveness of proposed restoration will be conducted until 
after the permit is issued. 2 TR. 529:20 - 23 (Hohnes). 

85. Applicant witness responsible for evaluating impacts to livestock and wildlife, 
Dr. Reagor, relied extensively on applicant's sponsor of both applications. 4 TR. 1005:7 - 
1006:5 (Reagor). 

86. Applicant witness responsible for evaluating impacts to livestock and wildlife, 
Dr. Reagor, did not evaluate impact to wildlife and livestock if groundwater is not restored after 
mining has ceased. 4 TR. 1023:15 - 1025:14 (Reagor). 

87. Applicant witness that offered testimony regarding impacts on land use, Mr. Kuhl, 
did not analyze impacts to off-site properties prior to the hearing. 5 TR. 1064:12 - 14 (Kuhl). 

88. Applicant witness testified that the price of cattle would be impacted when 
someone finds out cattle were drinking groundwater with uranium concentrations above EPA 
drinking water standard. 5 TR. 1088:2 - 23 (Kuhl). 

89. Applicant's proposed activities will impact the use of property 

90. Applicant's proposed activities adversely affect public health and welfare. 

91. The proposed mining site is on the outcrop of the Goliad Formation. In-Situ 
Application at 7-9; Galloway Pre-filed Direct at 29-10; Clark Pre-filed Testimony at 21-14. 

92. The proposed mining is in the recharge zone of the Gulf Coast Aquifer. 

93. Sand A is not bounded by a low pern~eability layer above it and is not 
hydraulically confined. 4 TR. 880: 7-10 (Bennett). 

94. Record evidence demonstrates that outcropping of Sand A occurs in the vicinity 
of the proposed production area in the A Sand. Application Appendix C, figures 6.8a[A-A'], 
6.9a[B-B'], 6.12[E-E']. 

95. The Gulf Coast Aquifer is not a confined aquifer in the areas of Goliad County 
where applicant will conduct injection activities. 

96. 61 exploration boreholes drilled by Moore Energy Company are within the 
proposed Sand B production area. GCGCD Exhibit 3, Blanford Pre-filed Testimony at 14:lO - 
12. 



97. Applicant did not check the plugging records of these exploration boreholes. 
4 TR. 812:ll  - 13 (Bennett). 

98. Exploration boreholes drilled by Moore Energy Con~pany that were not plugged 
may serve as a pathway for vertical migration of mining fluids and contaminants. 

99. Water in Sand A above proposed PA-1 is suitable for drinking. Goliad County 
Exhibit 3, Sass Amended Pre-filed at Exhibit 13, OMW-6, OMW-3. 

100. Evidence in the record shows there are pathways for migration of mining fluids 
that will contaminate an underground source of drinking water. 

101. Groundwater within the proposed production areas in Sand A, B, C and D are all 
underground sources of drinking water as defined by 30 T.A.C. 331.2(97). 

102. Record evidence suggests that applicant has not characterized the transmissivity 
of the southeast fault. 

103. All water contalninated within the proposed exemption will potentially migrate to 
any of the water wells that currently exist, which are depicted on Figure 4.1 of the In-Situ 
Application. 

104. Executive Director testified it would be preferable to conduct in-situ mining in 
locations where the water exceeded the 10,000 mg/L total dissolved solids standard. 6 TR. 
1238:s - 14 (Murry). 

105. Water quality samples used by applicant to establish the restoration table for PA-1 
are not representative of baseline conditions at the proposed production area in the B sand. 

106. Applicant has proposed an uranium and radium baseline water quality at PA-I as 
0.1 15 mg/L and 333.8 pCi/L, respectively. UEC Exhibit 6, Holmes Pre-filed Direct, Exhibit 20 
at Table 5.4 (PA-1 Application). 

107. The exact same wells sampled to establish applicant's baseline water quality was 
sampled for a second time and the average uraniu~n concentration was 0.029 n~g/L. Goliad 
County Exhibit 3, Sass Pre-filed Testimony at Exhibit 12. 

108. The exact same wells sampled to establish applicant's baseline water quality was 
sampled for a third time and the average uranium concentration was 0.005 mgIL. Goliad County 
Exhibit 3, Sass Pre-filed Testimony at Exhibit 12. 

109. All 22 baseline monitor wells ("BMWs") in the B sand, when sampled the second 
time, detected levels of uraniuin below the EPA drinking water standard of  0.03 ingIL. 

11 0. Applicant used the highest detected concentration of chloride and highest value of 
conductivity and added 25% to these nunlbers to detennine control parameter upper limits. 



111. The control parameter upper limits identified by the applicant in its PA-1 
application will allow for excursions to occur that will not be reported to the TCEQ. 

112. Applicant located the 22 baseline monitor wells exactly 400 feet froin the 
proposed production area in the B sand. GCGCD Exhibit 3, Blanford Pre-filed Testimony at 
31.18 -20. 

113. Based on the hydrogeology of PA-1, the  non nit or wells are located too far from 
the proposed production zone in the B sand to detect excursions during the mining period. 
GCGCD Exhibit 3, Blanford Pre-filed Testinlony at 39:3 - 5; 7 TR. 1269:17 - 24. 

VII. CONCLUSIONS OF LAW 

Protestant submits the following proposed Conclusions of Law: 

1. If the pelinittee becomes aware that it failed to submit any relevant facts in a 
pennit application, or submitted incorrect information in an application, or in any report to the 
Executive Director, it shall proinptly submit such facts or information, 30 T.A.C. 5 305.125(19). 

2. The record evidence demonstrated that UEC violated 30 T.A.C. 5 305.125(19) for 
failure to provide punlp test data to the Executive Director to be considered as part of its 
application. 

3. The record evidence demonstrated that UEC violated 30 T.A.C. 5 305.125(19) for 
failure to provide second and third round water quality data to the Executive Director to be 
considered as part of its application. 

4. TEX. WATER CODE 5 27.051(a)(l) provides, the commission may grant an 
application in whole or part and may issue a perinit if it finds that the use or installation of the 
injection well is in the public interest. 

5. The commission, in determining if the use or installation of an injection well is in 
the public interest under Subsection (a)(l) shall consider, but shall not be limited to the 
consideration of. .. [list of considerations]. TEX. WATER CODE 3 27.051(d) 

6. Record evidence deinonstrates that the Executive Director failed to consider any 
negative impacts from the proposed Class I11 injection well, which is contemplated as part of 
TEX. WATER CODE 5 27.051(a)(l). 

7. Record evidence demonstrates that the use or installation of the proposed UEC 
injection well is not in the public interest as coi~templated by TEX. WATER CODE $ 27.051(a)(l). 

8. The Executive Director shall prepare a co~nprehensive colnpliance summary for 
applications for UIC permits in accordance with Texas Code, 5 27.051(e). 30 T.A.C. 
5 331.120(b). 

9. Executive Director failed to consider applicant's compliance history with respect 
to the exploratory drilling, failing to comply with 30 T.A.C. 5 331.120(b). 

10. If the commission concludes that the applicant's compliance history is 
unacceptable, the colnmission shall deny the permit. Texas Water Code 27.05 l(e). 



11. The record evidence demonstrated that the applicant's compliance history is 
unacceptable. 

12. Applicant failed to prepare a written estimate, in cui-rent dollars, of the cost of 
aquifer restoration for each production area authorization in violation of 30 T.A.C. § 33 1.143. 

13. The average concentrations from the 20 Regional Baseline Wells do not represent 
the "per~nit area'' as required by 30 T.A.C. 331.2(13). 

14. Applicant has not adequately and accurately described baseline conditions of the 
groundwater in the proposed permitted area under applicable requirements of Title 30 TEX. 
ADMIN. CODE, Chapter 33 1. 

15. Applicant has failed to fully comply with 30 T.A.C. 5 33 1.122, which requires a 
map showing the injection wells and proposed productioil areas. 

16. Applicant violated 30 T.A.C. 305.49(a)(9) by not having a licensed professional 
geoscientist or a licensed professional engineer delineate the proposed exemption boundary. 

17. Applicant's request for an aquifer exenlption does not satisfy requirements set 
follh in 30 T.A.C. § 331.13. 

18. An aquifer can be exempted if it "cannot now and will not in the future serve as a 
source of drinking water because of [listing reasons]. 40 C.F.R. 5 146.4 

19. An aquifer or portion of an aquifer may be designated as an exempted aquifer if it 
does not currently serve as a source of drinking water for human consumption and ... will not in 
the future serve as a source of drinking water for human consumption because of . . . [listing 
reasons]. 30 T.A.C. § 33 1.13(c)(l) and (2). 

20. Aquifer exemption rules do not define that currently serving as a source of 
drinking water for humans only includes water wells that are physically located within the 
proposed aquifer exemption boundary. 7 TR. 115:18 - 19 (Murry). 

21. The intent of the exemption of mineral, oil or geothermal producing portions of 
aquifers from designation as underground sources of drinking water is to allow cul-rent 
production in such aquifers to continue undisrupted by these regulations. The exemption is not 
intended as a green light to exempt any aquifer or its portion which merely has the potential to be 
used in the future for production purposes. Couiity Exhibit 1, Clark Pre-filed Testimony at 
Exhibit 30 (44 Tex. Reg. 78 (April 20, 1979) at 23743). 

22. Each sand - A, B, C and D - meets the definition of aquifer under 30 T.A.C. s 
331.2(6). 

23. The proposed aquifer exemption bounda~y includes areas that do are not mineral 
bearing with production capabilities as required by 30 T.A.C. s 331.13(c)(2)(A). 

24. The proposed aquifer exemption boundary includes water that is not so 
conta~ilinated that it would be econoinically or technologically impractical to render the water fit 
for human consumption as required by 30 T.A.C. § 33 1.13(c)(2)(C). 

25. Applicant has failed to provide sufficient evidence to enable the Commission to 
consider maps and cross-sections, detailing the geologic structure of the local area in violation of 
30 T.A.C. 5 331.122(2)(D). 

26. Applicant's Class I11 application is not sufficiently protective of groundwater. 



27. Applicant has not proven it can confine mining solutions when mining the 
proposed production areas A, C and D as required by 30 T.A.C. 5 33 1.102. 

28. Applicant has not proven it can comply with monitoring requirements when 
mining the proposed production areas A, C and D as required by 30 T.A.C. 5 331.103. 

29. Applicant failed to include in either the In-Situ Application or PA-1 Application a 
written estimate, in current dollars, of the cost of aquifer restoration for each production area 
authorization as required by 30 T.A.C. $ 331.143. 

30. Applicant's proposal for restoration of groundwater to baseline levels as 
contained in the pelillit application is unreasonable and inadequate and is in violation of 30 
T.A.C. 5 331.5, which prohibits issuing a pennit where an injection well causes or allows the 
movement of fluid that would result in pollution of an underground source of drinking water. 

3 1. Applicant's proposed activity will negatively impact livestock by contaminating a 
source of drinking water. 

32. 30 T.A.C. 5 331.2(97) defines an Underground Source of Drinking Water as an 
aquifer or its portions which supplies drinking water for human consumption or contains fewer 
than 10,000 milligra~ns per liter total dissolved solids. 

33. Alternative sites as contemplated by Tex. Water Code 27.051(d)(2) may be 
available where water quality is poorer than at the proposed Goliad Project Site. 

34. Groundwater in the production zone within the production area must be restored 
when mining is complete. 30 T.A.C. 5 331.107(a). 

35. Restoration must be achieved for all values in the restoration table of all 
parameters in the suite established in accordance with the requirements of 30 T.A.C. 331.104(b). 
30 T.A.C. 5 331.107(a). 

36. Record evidence deinonstrates that the applicant will be unable to achieve 
restoration for all values in the restoration table as required by 30 T.A.C. 5 33 1.107(a). 

37. Applicant failed to establish a restoration table using representative samples as 
required by 30 T.A.C. 5 33 1.104(a)(3) and (b). 

38. Applicant has submitted an insufficient water quality table as required by 30 
T.A.C. 5 305.49(c). 

39. Applicant has submitted inappropriate control parameter upper limits as required 
by 30 T.A.C. 5 305.49(c). 
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